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1. THE LEIPZIG/HALLE COURT RULING 

(1) The recent judgment of the General Court in Leipzig/Halle1 finds that not only the 
operation of airport infrastructure but also the construction of infrastructure linked 
to its later operation constitutes an economic activity.  

(2) The fact that the operation of airport infrastructure constitutes an economic activity 
follows a consistent line of case law starting in 2000 with Aéroports de Paris2. The 
Court thereby relies on the fact that the airport charges fixed by the airport must be 
regarded as consideration for services rendered at the airport and thus constitute an 
economic activity. 

(3) In the Leipzig/Halle ruling, the Court added as further step the link between the 
exploitation of infrastructure as an economic activity and the construction for the 
purposes of its later exploitation. It stated that the economic (or non-economic) 
character of the later exploitation necessarily determines the character of the 
construction of the infrastructure:  

"aux fins de l'examen du caractère économique de l'activité de FLH dans le 
contexte du financement public de l’extension de la piste sud, il n'y a pas lieu de 
dissocier l'activité consistant à construire ou à agrandir une infrastructure, en 
l'occurrence, la piste sud, de l'utilisation ultérieure qui en est faite et que le 
caractère économique ou non de l'utilisation ultérieure de l'infrastructure 
construite détermine nécessairement le caractère de l'activité d'extension."3  

                                                

1 Joint Cases T-455/08 Flughafen Leipzig-Halle GmbH and Mitteldeutsche Flughafen AG c/ Commission 
and T-443/08 Freistaat Sachsen and Land Sachsen-Anhalt c/ Commission.  

2 C-82/01P Aéroports de Paris v Commission [2002] ECR I-9297. See also T-196/04 Ryanair v 
Commission [2008], ECR II-3643. 

3 Joint Cases T-455/08 Flughafen Leipzig-Halle GmbH and Mitteldeutsche Flughafen AG c/ Commission 
and T-443/08 Freistaat Sachsen and Land Sachsen-Anhalt c/ Commission, para. 95. 
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In addition, it is irrelevant for the classification of a certain activity as economic, 
whether a private investor would carry it out or not, i.e. for an activity to be 
classified as economic, it does not need to be profitable.4 

(4) The Court also makes reference to certain types of activities that are excluded from 
this principle as they fall within the public remit and therefore do not constitute 
economic activities. It thereby confirms jurisprudence that considered measures 
relating to security, safety, police and customs measures as well as activities 
regarding the control and supervision of airspace as falling outside the scope of 
State aid rules.5 In previous Commission decisions, it was also considered that State 
financing relating to security and police functions, fire prevention and public safety 
measures, operational safety, meteorological service and air traffic control did not 
constitute State aid.6 However, the distinction between public remit and economic 
activities has to be done on a case-by-case basis.7 

2. IMPLICATIONS OF THE COURT RULING FOR OTHER TYPES OF INFRASTRUCTURES 

(5) In general, Member States tend to consider that the financing of infrastructures is 
not subject to State aid rules as the construction and operation of infrastructure 
constitutes a public interest task. In addition, if access is open and non-
discriminatory, there is no specific advantage conferred on the beneficiary. Thus, 
they usually do not notify such measures to DG COMP (or if they do, it is for legal 
certainty reasons), despite widespread public funding of infrastructures.  

(6) The Commission's policy in many sectors has not been very clear on that issue until 
now. The construction of ports and airports was for a long time considered to fall 
within the public remit; the public funding of sport stadiums or other multipurpose 
arenas was not considered to fall under the State aid rules if the infrastructure was 
open to a variety of users and activities on a non-discriminatory basis.  

(7) However, after the Leipzig/Halle ruling, it cannot be denied anymore that the 
financing of any type of infrastructure (excluding infrastructure related to security, 
safety, etc.) that is later commercially exploited  is State aid relevant. This also 
means a contrario that only the financing of infrastructure that is later not 
commercially exploited and built in the interest of the general public is in principle 
excluded from the application of State aid rules.8  

(8) The latter would include, for instance, public roads/motorways that are not 
operated by a concessionaire, open to the general public;9 or public, non-dedicated, 
parks, playgrounds, etc., open to the general public. 

                                                

4 Joint Cases T-455/08 Flughafen Leipzig-Halle GmbH and Mitteldeutsche Flughafen AG c/ Commission 
and T-443/08 Freistaat Sachsen and Land Sachsen-Anhalt c/ Commission, para. 115. 

5 Case C-364/92 SAT Fluggesellschaft v Eurocontrol 
6 NN 14/2007 und N 112/2008 – Deutschland Flughafen Kassel-Calden 
7 Joint Cases T-455/08 Flughafen Leipzig-Halle GmbH and Mitteldeutsche Flughafen AG c/ Commission 

and T-443/08 Freistaat Sachsen and Land Sachsen-Anhalt c/ Commission, para. 98. 
8 Financing of infrastructure by the State ought to be considered irrespective of the type of aid instrument 

(grant, tax allowance, guarantee, debt write-off, land sale on preferential terms, etc.).. 
9 In its decision-making practice, the Commission has clarified that the construction of motorways by 

concessionaires triggers the application of State aid rules. See, for instance, Commission decision N 
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(9) As regards railways, the activities of railway undertakings have become more and 
more liberalised and therefore subject to State aid rules: rail freight transport and 
international passenger transport by rail have been fully open to competition from 
January 2007 and January 2010 respectively, based on EU legislation.10 However, 
as regards the activity of railway infrastructure management (including the 
construction of railway infrastructure), it is left to Member States whether they 
want to liberalise this activity or keep a legal monopoly. There is no EU sectoral 
legislation that imposes on Member States to liberalise the management of 
infrastructure. Therefore, whether State aid rules apply to the construction and 
management of railway infrastructure depends on the legal situation in each 
Member State. 

(10) On the other hand, the financing of infrastructure that is commercially exploited 
related to ports11, airports12, stadiums13, waste treatment plants14, as well as certain 
R&D, energy15 and broadband infrastructure prima facie falls within the scope of 
application of the State aid rules and should be notified to DG COMP. 

(11) In conclusion, there remain very few types of infrastructure where the financing falls 
outside the scope of State aid rules. As soon as the infrastructure is exploited 
commercially, also its construction constitutes an economic activity and the project 
should be assessed as to its compatibility with the State aid rules.16 We therefore 
invite DG REGIO to consult DG COMP regarding major infrastructure projects as 
early as possible, especially as regards infrastructure projects falling within one of 
the sectors mentioned above and where it is likely that State aid rules apply. In 
addition, Member States should be asked to (pre-) notify to DG COMP any aid for 
the construction and/or operation of infrastructure investments well in advance of 
the envisaged co-financing date, as the assessment of such infrastructure projects 
within the obligatory formal notification procedure may be time consuming. 

 

                                                                                                                                             

134/2007 - Greece- Thessaloniki Submerged Tunnel Project; N 151/2009 - Aid for the construction and 
operation of A1 Motorway, Gdansk-Torun section.  

10 On the other hand, domestic passenger transport is only (partially) liberalised in some Member States. 
11 See, for instance, N 44/2010 - LV Notification for public financing within the project development of 

infrastructure on Krievu Sala for relocation of port activities out of the city center 
12 See footnote 2. 
13 E.g. SA.31722 – HU – Sport infrastructure development scheme 
14 See, for instance, N 350/2002 – IE – Waste management infrastructure 
15 E.g. N 594/2009 – Polish gas transmission network 
16 The Leipzig/Halle judgment specifically refers to the construction of new infrastructure (in this case a 

new runway) and its public financing thereof by investment aid. The granting of operating aid to the 
infrastructure manager for the maintenance of already existing infrastructure is not tackled by the 
judgment. However, the same principles as regards investment aid also apply to operating aid, i.e. if the 
infrastructure manager carries out an economic activity, the granting of operating falls under the State 
aid rules. 
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Principles Reference   

Main relevance of the Leipzig/Halle judgment:  
- The economic character of the exploitation necessarily 

determines the economic character of the construction of 
infrastructure 

- An activity does not need to be profitable to be economic 
- The distinction between public remit and economic activities 

has to be done on a case-by-case basis 
- Only the construction of infrastructure that is not 

commercially exploited falls outside the scope of State aid 
rules.  

Joined cases T-455/08 & T-
443/08 

Type of infrastructure Remarks Reference   

Airport See Leipzig/Halle judgment Joined cases T-455/08 & T-
443/08 

Security, safety, police, 
customs measures, control 
supervision of airspace;  fire 
prevention, meteorological 
service and air traffic control 

These activities fall within the 
public remit. 

C-364/92 Eurocontrol, NN 
14/2007 & N 112/2008, 
Flughafen Kassel-Calden 

Ports, stadiums and 
multipurpose arenas, waste 
treatment plants, cableways/ski 
lifts, shopping malls, business 
centres, etc.; 

certain R&D infrastructure as 
well as  energy and broadband 

Prima facie economic activity; 
when the infrastructure is 
commercially exploited, also 
the construction constitutes an 
economic activity. 

Consequence of Leipzig/Halle 
judgment 

Public, non-commercially 
operated  roads/motorways; 

Public, non-commercially 
operated parks, playgrounds, 
etc. 

Activities falling within the 
public remit 

A contrario application of the 
Leipzig/Halle judgment 

Railway infrastructure 
management 

Depends on situation in 
Member State whether 
infrastructure manager 
operates under legal monopoly 
and market not liberalised. 

 

NB: this list is not exhaustive; the general principles outlined in this note should be applied to any 
type of infrastructure that is commercially exploited. 

 


