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The agricultural cooperative 
and its members as a single 
economic entity from 
a Dutch perspective*

La cooperativa agricola 
ed i suoi soci come entità 
economica individuale
nella prospettiva dei Paesi Bassi*

On 19 June 2017, the Netherlands Authority for Consumers and 
Markets (ACM) published a press release on its site stating that «guidance» 
has been given to the Coöperatieve Nederlandse Bloembollencentrale 
(CNB). The aforementioned «guidance» is contained in a letter of  the 
same date addressed to CNB1. In this letter, the ACM writes: «In short, 
the request included a description of  the so called Current Trading Method by CNB 
members working in the flower bulb sector. According to the request, there may be com-
petition risks associated with the Current Trading Method, whereby CNB’s proposal 
is to discontinue the Current Trading Method and organise the cooperation between 
growers of  flower bulbs in a different way». On the basis of  the information 
provided by CNB and the information known to the ACM about the 
competitive process in the flower bulb sector, the letter then confirms 
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* Eric Janssen is a lawyer at Kneppelhout & Korthals Advocaten N.V. in Rotterdam. He 
thanks his colleague Celine van der Weide for her comments on an earlier version. This arti-
cle was closed on 5 December 2017.
* Eric Janssen è avvocato presso Kneppelhout & Korthals Advocaten N.V. a Rotterdam. 
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1 Letter of ACM 19 June 2017, ACM/DM/2017/203510, can be consulted via: https://www.
acm.nl/sites/default/files/old_publication/publicaties/17354_brief-acm-over-verzoek-om-guidance-cnb-
new-20062017.pdf  (last consulted on 3 December 2017).
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intervento delle verifiche e degli eventuali necessari aggiornamenti che 
competono alla Commissione tecnica, con la precisazione che i relativi 
documenti sono adottati, con uno o più decreti, dal Ministero delle po-
litiche agricole alimentari e forestali6.

6 La Commissione tecnica verifica e, se del caso, aggiorna: «a) i modelli di registro di carico 
e scarico di cui all’art. 5, comma 2; b) le modalità di raccolta dei dati sulla consistenza del 
materiale vivaistico, di cui all’art. 5, comma 4; c) i codici delle Regioni di provenienza, di cui 
all’art. 8, comma 12; d ) i criteri per l’individuazione e la rappresentazione cartografica delle 
Regioni di provenienza, di cui all’art. 10, comma 4; e) i criteri, cui devono rispondere i mate-
riali di moltiplicazione importati a garanzia dell’equivalenza qualitativa rispetto ai materiali 
prodotti nell’Unione europea, di cui all’art. 13, comma 3; f ) il peso minimo dei campioni di 
sementi da prelevare per i controlli doganali di cui all’art. 13, comma 8; g) il modello per i 
controlli di cui all’art. 15, comma 1. 4. I documenti di cui al comma 3 sono adottati, con uno 
o più decreti, dal MIPAAF». 

ERIC  JANSSEN



30 6

Diritto agroalimentare - n. 2 - 2018

Eric Janssen

«that the current practice indeed entails risks of  competition law». These risks 
are, however, greatly reduced by the discontinuation of  the «Current 
Trading Method» and the implementation of  the «Proposed Trading Method» 
by CNB. The letter of  the ACM is intriguingly vague. What are we 
talking about? From an interview with two directors of  CNB in the 
«Bloembollenvisie», it can be concluded that the «Current Trading Method» 
relates to the «current activities within producer organisations». According to 
the interview, this refers to agreements made by flower bulb growers 
within producer organisations «about price and area under cultivation», as 
well as sales of  flower bulbs by growers together with other growers. 
The competition law risks that may be associated with these activities 
are removed «by establishing a single economic entity in which affiliated growers 
partially transfer their power of  control»2. According to the website of  CNB, 
this single economic entity is formed by a «sales company». Acting upon 
instructions from the affiliated growers, the sales company organises the 
production with regard to a certain flower bulb cultivar, bundles the 
supply and sells the flower bulbs produced by the affiliated growers3. 
The «guidance» given by the ACM to CNB is a reason to examine the 
conditions under which producers of  primary agricultural products can 
form a single economic entity together with the agricultural cooperative 
of  which they are members. This is relevant from a competition law 
point of  view. After all, agreements concluded within a single economic 
entity are not subject to the cartel prohibition. Firstly, the competition 
rules in agriculture are briefly discussed. In this context, consideration 
is also given as to whether agricultural cooperatives receive preferential 
treatment. Subsequently, a general description is given as to when a 
single economic entity exists. After that, the present practice in Dutch 
agriculture will be examined. Subsequently, it is explained how a single 
economic entity in the agriculture sector can be shaped. The article 
ends with a conclusion.

2 Bloembollenvisie 22 June 2017, pp. 42-43 and CNB news report 27 July 2017 «CNB zorgt 
voor oplossing kwekersverenigingen» [CNB provides grower associations with a solution], can be 
consulted via: https://www.cnb.nl/CNB-zorgt-voor-oplossing-kwekersverenigingen (last consulted on 
3 December 2017).
3 Website CNB «Kwekersverenigingen» [Producer organisations] can be consulted via: https://
www.cnb.nl/kwekersverenigingen (last consulted on 3 December 3017).
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Il 19 giugno 2017, l’autorità olandese per i consumatori e i mercati (ACM) ha 
pubblicato sul suo sito un comunicato stampa in cui affermava di aver fornito «indi-
cazioni» alla Coöperatieve Nederlandse Bloembollencentrale (CNB). Tali «indica-
zioni» sono contenute in una lettera recante la stessa data indirizzata alla CNB1. In 
tale lettera, l’ACM scrive: «In breve, la richiesta riportava una descrizione 
del cosiddetto metodo commerciale attuale da parte dei membri del-
la CNB che operano nel settore dei bulbi da fiore. Secondo la richie-
sta, l’attuale metodo commerciale potrebbe comportare rischi per la 
concorrenza, in quanto la CNB propone di abolire tale metodo e di 
organizzare in modo diverso la cooperazione tra i produttori di bulbi 
da fiore». Sulla base delle informazioni fornite dalla CNB e di quelle di cui di-
spone l’ACM in merito al processo concorrenziale nel settore dei bulbi da fiore, la 
lettera conferma «che la prassi attuale comporta effettivamente rischi per 
il diritto della concorrenza». Tali rischi sono tuttavia fortemente ridotti dalla 
cessazione del ricorso al «metodo commerciale attuale» e dall’applicazione del 
«metodo commerciale proposto» da parte della CNB. La lettera dell’ACM è 
stranamente vaga. Di che cosa stiamo parlando? Da un’intervista con due direttori 
della CNB sulla «Bloembollenvisie» si può concludere che il «metodo commer-
ciale attuale» riguardi le «attività correnti all’interno delle organizzazioni 
di produttori». Secondo l’intervista, si tratta di accordi conclusi dai coltivatori di 
bulbi da fiore nell’ambito di organizzazioni di produttori «riguardanti il prezzo 
e la superficie coltivata», nonché le vendite di bulbi da parte dei coltivatori unita-
mente ad altri coltivatori. I rischi derivanti dal diritto della concorrenza che possono 
essere associati a tali attività sono eliminati «costituendo un’entità economica 
individuale nella quale i coltivatori affiliati trasferiscono parzialmente il 
loro potere di controllo»2. Secondo il sito web della CNB, quest’entità economi-
ca individuale sarebbe costituita da una «società di vendita». Su indicazione dei 
coltivatori affiliati, la società di vendita organizza la produzione di un determinato 
cultivar di bulbi da fiore, raggruppa la fornitura e vende i bulbi da fiore prodotti dai 
coltivatori affiliati3. Le «indicazioni» fornite dall’ACM alla CNB offrono un moti-

1 La lettera dell’ACM del 19 giugno 2017, ACM/DM/2017/203510, è consultabile al seguente 
indirizzo: https://www.acm.nl/sites/default/files/old_publication/publicaties/17354_brief-acm-over-
verzoek-om-guidance-cnb-new-20062017.pdf (ultima consultazione il 3 dicembre 2017).
2 Bloembollenvisie 22 giugno 2017, 42-43 e bollettino CNB del 27 luglio 2017 «CNB zorgt voor 
oplossing kwekersverenigingen» [la CNB offre una soluzione alle associazioni di coltivatori], con-
sultabili al seguente indirizzo: https://www.cnb.nl/CNB-zorgt-voor-oplossing-kwekersverenigingen 
(ultima consultazione il 3 dicembre 2017). 
3 Il sito web CNB «Kwekersverenigingen» [organizzazioni di produttori] è consultabile al seguente 
indirizzo: https://www.cnb.nl/kwekersverenigingen (ultima consultazione il 3 dicembre 3017).
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(ultima consultazione il 3 dicembre 2017). 
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30 8

Diritto agroalimentare - n. 2 - 2018

Eric Janssen

vo per esaminare le condizioni alle quali i produttori di prodotti agricoli primari pos-
sono costituire un’entità economica individuale unitamente alla cooperativa agricola 
di cui fanno parte. Si tratta di un aspetto rilevante dal punto di vista del diritto della 
concorrenza. Dopotutto, gli accordi conclusi nell’ambito di un’entità economica indi-
viduale non sono soggetti al divieto di costituire cartelli. In primo luogo, si esaminano 
brevemente le regole di concorrenza in agricoltura. In tale contesto, si valuta altresì 
se le cooperative agricole beneficino di un trattamento preferenziale. Successivamente, 
viene fornita una descrizione generale dell’eventuale esistenza di un’entità economi-
ca individuale. In seguito verrà esaminata l’attuale prassi dell’agricoltura olandese. 
Inoltre, si illustra come si possa formare un’entità economica individuale nel settore 
agricolo. L’articolo termina con una conclusione.

Keywords: competition law - CMO (Common Market Organisation) - agriculture 
- producer - single economic entity - undertaking - association of  undertakings - co-
operative - producer organisation - cartel - European
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1. Agricultural cooperatives and competition law. - 1.1. Competition law in the agricultural sec-
tor. - 1.2. Preferential treatment for agricultural cooperatives? - 2. Norm addressees of the cartel 
prohibition. - 2.1. The undertaking. - 2.2. Association of undertakings. - 2.3. The single economic 
entity. - 2.3.1. Introduction. - 2.3.2. Ownership. - 2.3.3. Agents and other intermediaries. - 2.3.4. 
Employed persons. - 2.3.5. Consequences of the single economic entity. - 3. The single economic 
entity in the agriculture sector. - 3.1. Point of view of the Dutch government. - 3.2. Opinion of the 
NMa/ACM. - 3.2.1. Introduction. - 3.2.2. Decision of 7 July 1999 (FCDF - De Kievit). - 3.2.3. 
Decisions of 16 September 1999 and 16 April 2003 (The Greenery - Fruitmasters). - 3.2.4. Decision 
of 19 November 2009 (Tradition, WestVeg, Unistar and Brassica-Group). - 3.2.5. Informal opinion 
31 October 2011 (FresQ). - 3.2.6. Informal opinion 3 February 2012 (Versdirect.nl and BGB). - 
3.2.7. Decision of 15 May 2012 (Bell peppers). - 3.2.8. Decision of 22 December 2015 (Van Nature 
and Best of Four). - 3.2.9. ACM «Guidance» 17 June 2017 (CNB). - 3.2.10. Conclusion regarding the 
single economic entity. - 4. The single economic entity in the agriculture sector. - 4.1. Introduction. 
- 4.2. Recognised producer organisations in the fruit and vegetables sector. - 4.3. Non-recognised 
agricultural cooperatives and their members as a single economic entity. - 5. Conclusion.

1. - Agricultural cooperatives and competition law.

1.1 - Competition law in the agricultural sector.

J.L.R.A. Huydecoper, Advocate-General at the Dutch Supreme Court, once 
sighed that few jurisdictions qualify as «scholarly-science» to such an extent as 
does competition law1. The Advocate-General was faced with the question 
of whether a non-competition clause in an everyday lease agreement was in 
violation of the cartel prohibition. If such a straightforward competition law 
question raises the qualification «scholarly-science», how is competition law in 
the agriculture sector perceived? After all, in this sector sector-specific com-
petition rules apply.
On the basis of Art. 42 TFEU2, competition rules apply only to the agricul-
ture sector if and in so far as it is determined by the European Parliament 
and the Council. The European Parliament and the Council have made use 
of this power by means of Art. 206 Reg. 1308/2013 by determining that the 
competition rules also apply in the agricultural sector3, with the exception 
of the «derogations» contained in this Regulation with regard to the cartel 
prohibition4. With regard to the prohibition to abuse an economic dominant 

1 Opinion A-G J.L.R.A. Hydecoper in the case C03/224HR (Schuitema), ECLI:NL:PHR:2004:AR2768, 
marginal 26.
2 Treaty on the Functioning of the European Union.
3 The competition rules for the fishing industry are contained in Regulation 1379/2013, OJ 
EC 2013 L 354/1.
4 For an elaborate description of the competition rules in the agriculture sector, see: H.C.E.P.J. 
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position and merger control, the competition rules therefore apply in full 
to the agricultural sector.
In a memorandum published in June 2016, DG Competition5 schemat-
ically outlined the applicability of the cartel prohibition in the agricul-
ture sector and then briefly went into separate sectors6. By way of intro-
duction, DG Competition states that producers of primary agricultural 
products may engage in joint activities such as collective purchasing, 
production planning, storage and distribution, in order to gain a larger 
market share. However, DG Competition points out that the exclusive 
joint sale or negotiation without actually developing joint activities that 
improve competitiveness and efficiency are generally prohibited. In any 
event, it will always be necessary to first assess whether an agreement, 
concerted practice or decision restricts competition at all. Where appro-
priate, this restriction should also be appreciable.
In addition, it is important to note that in Art. 152 paragraph 1 sub 
c Reg. 1308/20137 various objectives are mentioned which recognised 
producer organisations or associations of producer organisations can 
pursue8. The most noticeable objectives from a competition law per-
spective are (i) ensuring that production is planned and adjusted to de-
mand, (ii) concentration the supply and (iii) selling the products of the 

Janssen - s. van der Heul, in Mededinging in de landbouw in het bijzonder in het licht van de Russische 
boycot [Competition law in the agricultural sector, in particular in the light of the Russian boycott], TvAR, 
2014, 335; H.C.E.P.J. Janssen - s. van der Heul, in Aanbodbundeling en gezamenlijke verkoop van 
primaire landbouwproducten - hoever reikt het kartelverbod? [Bundling of supply and joint sales of primary 
agricultural products - how far does the cartel prohibition go?], NTER, 2015, 60; M.C. van Heezik, 
in Mededingingsregels voor producentenorganisaties [Competition rules for producer organisations], SEW, 
2017, 298 and J. Blockx - J. vandenBergHe, in Rebalancing commercial relations along the food sup-
ply chain: the agricultural exemption from EU competition law after Regulation 1308/2013, in European 
Competition Journal, 2014, 387.
5 The Directorate General Competition (DG Competition) is the department of the European 
Commission that is responsible for the European competition policy and for enforcing the 
European competition rules. DG Competition works closely with the national competition 
authorities.
6 The memorandum An overview of European competition rules applying in the agricultural sector can 
be consulted via: http://ec.europa.eu/competition/sectors/agriculture/overview_european_competition_
rules_agricultural_sector.pdf (last consulted on 29 November 2017).
7 Regulation 1308/2013 establishing a common organisation of the markets in agricultural 
products and repealing Council Regulations (EEC) No. 922/72, (EEC) No. 234/79, (EC) No. 
1037/2001 and (EC) No. 1234/2007 of the Council, OJ EC 2013 L 347/671. This Regulation 
is also referred to as the CMO Regulation.
8 Producer organisations are in Dutch also referred to as «telersverenigingen» [growers’ associ-
ations].
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members. In the view of DG Competition, these activities are generally 
prohibited. However, the Court of Justice has ruled in the French chic-
ory case that activities that are necessary for producer organisations or 
associations of producer organisations to achieve the aforementioned 
objectives fall outside the cartel prohibition. Otherwise, the effectiveness 
of the Common Market Organisation (CMO) would be undermined9. 
Therefore, under certain strict circumstances competition law must give 
way to the Common Agricultural Policy (CAP).
Taking into account both elements discussed above, the competition 
law framework to be used in the agriculture sector looks schematically 
as follows:

9 ECJ 14 November 2017 (French chicory) case C-671/15, ECLI:EU:C:2017:860, par. 44.

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



311

Diritto agroalimentare - n. 2 - 2018

Eric Janssen

position and merger control, the competition rules therefore apply in full 
to the agricultural sector.
In a memorandum published in June 2016, DG Competition5 schemat-
ically outlined the applicability of the cartel prohibition in the agricul-
ture sector and then briefly went into separate sectors6. By way of intro-
duction, DG Competition states that producers of primary agricultural 
products may engage in joint activities such as collective purchasing, 
production planning, storage and distribution, in order to gain a larger 
market share. However, DG Competition points out that the exclusive 
joint sale or negotiation without actually developing joint activities that 
improve competitiveness and efficiency are generally prohibited. In any 
event, it will always be necessary to first assess whether an agreement, 
concerted practice or decision restricts competition at all. Where appro-
priate, this restriction should also be appreciable.
In addition, it is important to note that in Art. 152 paragraph 1 sub 
c Reg. 1308/20137 various objectives are mentioned which recognised 
producer organisations or associations of producer organisations can 
pursue8. The most noticeable objectives from a competition law per-
spective are (i) ensuring that production is planned and adjusted to de-
mand, (ii) concentration the supply and (iii) selling the products of the 

Janssen - s. van der Heul, in Mededinging in de landbouw in het bijzonder in het licht van de Russische 
boycot [Competition law in the agricultural sector, in particular in the light of the Russian boycott], TvAR, 
2014, 335; H.C.E.P.J. Janssen - s. van der Heul, in Aanbodbundeling en gezamenlijke verkoop van 
primaire landbouwproducten - hoever reikt het kartelverbod? [Bundling of supply and joint sales of primary 
agricultural products - how far does the cartel prohibition go?], NTER, 2015, 60; M.C. van Heezik, 
in Mededingingsregels voor producentenorganisaties [Competition rules for producer organisations], SEW, 
2017, 298 and J. Blockx - J. vandenBergHe, in Rebalancing commercial relations along the food sup-
ply chain: the agricultural exemption from EU competition law after Regulation 1308/2013, in European 
Competition Journal, 2014, 387.
5 The Directorate General Competition (DG Competition) is the department of the European 
Commission that is responsible for the European competition policy and for enforcing the 
European competition rules. DG Competition works closely with the national competition 
authorities.
6 The memorandum An overview of European competition rules applying in the agricultural sector can 
be consulted via: http://ec.europa.eu/competition/sectors/agriculture/overview_european_competition_
rules_agricultural_sector.pdf (last consulted on 29 November 2017).
7 Regulation 1308/2013 establishing a common organisation of the markets in agricultural 
products and repealing Council Regulations (EEC) No. 922/72, (EEC) No. 234/79, (EC) No. 
1037/2001 and (EC) No. 1234/2007 of the Council, OJ EC 2013 L 347/671. This Regulation 
is also referred to as the CMO Regulation.
8 Producer organisations are in Dutch also referred to as «telersverenigingen» [growers’ associ-
ations].
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ory case that activities that are necessary for producer organisations or 
associations of producer organisations to achieve the aforementioned 
objectives fall outside the cartel prohibition. Otherwise, the effectiveness 
of the Common Market Organisation (CMO) would be undermined9. 
Therefore, under certain strict circumstances competition law must give 
way to the Common Agricultural Policy (CAP).
Taking into account both elements discussed above, the competition 
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On the basis of the amended scheme, the cooperation between produc-
ers of primary agricultural products can thus be verified against the 
cartel prohibition:
1. Are we dealing with an agreement or concerted practice between in-
dependent undertakings or a decision by an association of undertakings 
which appreciably restricts competition on the relevant market?10. The 
applicability of the European cartel prohibition also requires that trade 
between Member States be «distorted»11.
2. Should the cartel prohibition give way to the CAP?12.
3. Can the general exclusions provided for in Articles 209 and 210 be 
relied upon?13. One of these derogations is the so-called «genossenschaft-
sprivileg», under which agreements between producers of primary agri-
cultural products and their cooperatives are excluded from the cartel 
prohibition provided that these agreements: (i) do not jeopardise the 
objectives of the CAP, (ii) do not impose the obligation to charge an 
identical price, or (iii) exclude competition14.
4. Is it possible to benefit from a crisis derogation?15.
5. Is it possible to benefit from a sector-specific exclusion?16.

10 ECJ 12 December 1995 (Dijkstra) joined cases C-319/93, C-40/94 and C-224/94, 
ECLI:EU:C:1995:433, par. 22. For the competition law assessment of various partnership forms 
between competitors, see: Guidelines on horizontal cooperation agreements, OJ EU 2011 C 11/1. Also see in 
this respect: A.M. van den BosscHe, in Samenwerking tussen concurrenten, dat komt als eb en vloed. Wijsheid 
is maat [Cooperation between competitors, that is like high and low tide. Wisdom is discretion], SEW, 2012, 130.
11 See: Guidelines on the effect on trade concept contained in Articles 81 and 82 of the Treaty, OJ EC 2004 C 
101/81.
12 In accordance with the judgment in the French chicory case, this is the case when the conduct of a 
producer organisation or association of producer organisations is essential for realising one or more 
of the objectives mentioned in Art. 152 paragraph 1 sub c Reg. 1308/2014.
13 In § 2.1. of the memorandum, DG Competition noted that in practice, these general exemptions 
are not applied often, so that the scope of these exemptions is unclear.
14 Art. 209 paragraph 1 2nd and 3rd paragraph Reg. 1308/2013. This exemption is designated by 
the European Commission as Genossenschaftsprivileg [the German word for cooperative privilege] 
in the decision of 26 July 1988 in the case IV/31.379 - Bloemenveilingen Aalsmeer, OJ EC 1998 
L 262/27, 42. At the request of the German delegation, this derogation has been included in Reg. 
26/62, the ultimate predecessor of the current derogation and is derived from German law. In this 
sense: immenga - mestmäcker, in Wettbewerbsrecht [Competition law], Beck, 2012, Book 1, part 2, 
section VIII, marginal 40 and Wiedemann, in Handbuch des Kartellrechts [Manual on competition law], 
Beck, 2008, chapter 8, § 32, marginal 18.
15 To date, the European Commission has once made use of the authority offered by Art. 222 Reg. 
1308/2013. See: Reg. 2016/559, whereby permission is granted for agreements and decisions re-
garding production planning in the milk and milk products sector, OJ EC 2016 L 96/20.
16 The articles 149 (dairy products), 169 (olive oil), 170 (beef) and 171 (certain arable crops) seem to 
be intended as an exemption to the cartel prohibition. Moreover, Reg. 1308/2013 contains special 
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6. Can a block exemption be invoked?17.
7. Is it possible to benefit from the (individual) statutory exemption?18.
The single economic entity is dealt with in question 1. As will be fur-
ther elaborated below, agreements concluded within a single economic 
entity do not fall under the cartel prohibition. The applicability of the 
«Genossenschaftsprivileg» is addressed in question 3 in the context of the 
external component of the single economic entity.

1.2. - Preferential treatment for agricultural cooperatives?

In general, agricultural cooperatives, in which producers of primary 
agricultural products are united, are sympathetically treated from a 
competition law perspective. In this context, writers19 usually refer to 
the Oude Luttikhuis judgment. In this judgment, the Court of Justice 
points out that «the organisation of an undertaking in the special legal form of 
a cooperative is not in itself to be regarded as an anti-competitive conduct». The 
Court of Justice adds that this legal form «is favoured both by national leg-
islators and by the Community authorities because it encourages modernisation and 
rationalisation in the agricultural sector and improves efficiency»20. The econom-
ic usefulness of agricultural cooperatives has been underlined by the 
Court of Justice in the Florimex judgment. By concentrating the sup-
ply, an agricultural cooperative contributes to the improvement of sales 
structures by enabling a large number of small producers to participate 
in the economic process on a more than regional scale and thus meets 
certain objectives of the CAP21.This certainly does not mean that the 

provisions for various other products, which the European Commission considers to be derogations 
from the cartel prohibition.
17 In the Memorandum, DG Competition refers exclusively to the Block Exemption speciali-
sation agreements. However, there are more block exemptions that might possibly be relevant. 
See also: A.M. van den BosscHe, footnote 16.
18 For the assessment, see: Guidelines on horizontal cooperation agreements, footnote 16.
19 G.G.J. ten Broeke - A.A.H.M. gommers, in Het mededingingsrecht in de agrosector [Competition 
law in the agricultural sector], TvAR, 2000, 210; M.C. van Heezik, in The Greenery B.V. versus 
diverse telers [The Greenery B.V. against various producers], TvAR, 2011, 306; T.R. ottevanger - 
s.J. van der voorde, in De Coöperatieve onderneming [The Cooperative undertaking], WEJ Tjeenk 
Willink, 1999, 170.
20 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 12.
21 Court 14 May 1997 (Florimex) joined cases T-70/92 and T-71/92, ECLI:EU:T:1997:69, 
par. 161.
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dependent undertakings or a decision by an association of undertakings 
which appreciably restricts competition on the relevant market?10. The 
applicability of the European cartel prohibition also requires that trade 
between Member States be «distorted»11.
2. Should the cartel prohibition give way to the CAP?12.
3. Can the general exclusions provided for in Articles 209 and 210 be 
relied upon?13. One of these derogations is the so-called «genossenschaft-
sprivileg», under which agreements between producers of primary agri-
cultural products and their cooperatives are excluded from the cartel 
prohibition provided that these agreements: (i) do not jeopardise the 
objectives of the CAP, (ii) do not impose the obligation to charge an 
identical price, or (iii) exclude competition14.
4. Is it possible to benefit from a crisis derogation?15.
5. Is it possible to benefit from a sector-specific exclusion?16.

10 ECJ 12 December 1995 (Dijkstra) joined cases C-319/93, C-40/94 and C-224/94, 
ECLI:EU:C:1995:433, par. 22. For the competition law assessment of various partnership forms 
between competitors, see: Guidelines on horizontal cooperation agreements, OJ EU 2011 C 11/1. Also see in 
this respect: A.M. van den BosscHe, in Samenwerking tussen concurrenten, dat komt als eb en vloed. Wijsheid 
is maat [Cooperation between competitors, that is like high and low tide. Wisdom is discretion], SEW, 2012, 130.
11 See: Guidelines on the effect on trade concept contained in Articles 81 and 82 of the Treaty, OJ EC 2004 C 
101/81.
12 In accordance with the judgment in the French chicory case, this is the case when the conduct of a 
producer organisation or association of producer organisations is essential for realising one or more 
of the objectives mentioned in Art. 152 paragraph 1 sub c Reg. 1308/2014.
13 In § 2.1. of the memorandum, DG Competition noted that in practice, these general exemptions 
are not applied often, so that the scope of these exemptions is unclear.
14 Art. 209 paragraph 1 2nd and 3rd paragraph Reg. 1308/2013. This exemption is designated by 
the European Commission as Genossenschaftsprivileg [the German word for cooperative privilege] 
in the decision of 26 July 1988 in the case IV/31.379 - Bloemenveilingen Aalsmeer, OJ EC 1998 
L 262/27, 42. At the request of the German delegation, this derogation has been included in Reg. 
26/62, the ultimate predecessor of the current derogation and is derived from German law. In this 
sense: immenga - mestmäcker, in Wettbewerbsrecht [Competition law], Beck, 2012, Book 1, part 2, 
section VIII, marginal 40 and Wiedemann, in Handbuch des Kartellrechts [Manual on competition law], 
Beck, 2008, chapter 8, § 32, marginal 18.
15 To date, the European Commission has once made use of the authority offered by Art. 222 Reg. 
1308/2013. See: Reg. 2016/559, whereby permission is granted for agreements and decisions re-
garding production planning in the milk and milk products sector, OJ EC 2016 L 96/20.
16 The articles 149 (dairy products), 169 (olive oil), 170 (beef) and 171 (certain arable crops) seem to 
be intended as an exemption to the cartel prohibition. Moreover, Reg. 1308/2013 contains special 
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6. Can a block exemption be invoked?17.
7. Is it possible to benefit from the (individual) statutory exemption?18.
The single economic entity is dealt with in question 1. As will be fur-
ther elaborated below, agreements concluded within a single economic 
entity do not fall under the cartel prohibition. The applicability of the 
«Genossenschaftsprivileg» is addressed in question 3 in the context of the 
external component of the single economic entity.

1.2. - Preferential treatment for agricultural cooperatives?

In general, agricultural cooperatives, in which producers of primary 
agricultural products are united, are sympathetically treated from a 
competition law perspective. In this context, writers19 usually refer to 
the Oude Luttikhuis judgment. In this judgment, the Court of Justice 
points out that «the organisation of an undertaking in the special legal form of 
a cooperative is not in itself to be regarded as an anti-competitive conduct». The 
Court of Justice adds that this legal form «is favoured both by national leg-
islators and by the Community authorities because it encourages modernisation and 
rationalisation in the agricultural sector and improves efficiency»20. The econom-
ic usefulness of agricultural cooperatives has been underlined by the 
Court of Justice in the Florimex judgment. By concentrating the sup-
ply, an agricultural cooperative contributes to the improvement of sales 
structures by enabling a large number of small producers to participate 
in the economic process on a more than regional scale and thus meets 
certain objectives of the CAP21.This certainly does not mean that the 

provisions for various other products, which the European Commission considers to be derogations 
from the cartel prohibition.
17 In the Memorandum, DG Competition refers exclusively to the Block Exemption speciali-
sation agreements. However, there are more block exemptions that might possibly be relevant. 
See also: A.M. van den BosscHe, footnote 16.
18 For the assessment, see: Guidelines on horizontal cooperation agreements, footnote 16.
19 G.G.J. ten Broeke - A.A.H.M. gommers, in Het mededingingsrecht in de agrosector [Competition 
law in the agricultural sector], TvAR, 2000, 210; M.C. van Heezik, in The Greenery B.V. versus 
diverse telers [The Greenery B.V. against various producers], TvAR, 2011, 306; T.R. ottevanger - 
s.J. van der voorde, in De Coöperatieve onderneming [The Cooperative undertaking], WEJ Tjeenk 
Willink, 1999, 170.
20 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 12.
21 Court 14 May 1997 (Florimex) joined cases T-70/92 and T-71/92, ECLI:EU:T:1997:69, 
par. 161.
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22 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par 13.
23 ECJ 15 December 1994 (Gøttrup-Klim) case C-250/92, ECLI:EU:C:1994:413, par. 35 and 
ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 14.
24 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 15.
25 I.W. verloren van tHemaat in his anotation of the Oude Luttikhuis judgment in TvAR, 
1996, 60. Ottevanger and Van der Voorde, are of the opinion that this «rule of reason» should 
also be applied in Dutch law. T.R. ottevanger - s.J. van der voorde, in De Coöperatieve on-
derneming [The Cooperative undertaking], WEJ Tjeenk Willink, 1999, 175.
26 XXIstst report on competition policy 1991, 76-77. The report can be consulted via: https://
publications.europa.eu/en/publication-detail/-/publication/85113eef-343c-47c4-b8ae-8fb99b7711f3/
language-en (last consulted on 4 December 2017).
27 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 10.
28 Opinion A-G Tesauro 12 September 1995 (Dijkstra) case C-319/93, ECLI:EU:C:1995:277, 
marginal 32.
29 See e.g. Art. 7, Dutch Competition Act.

cooperation between producers of primary agricultural products within 
an agricultural cooperative has been withdrawn from the cartel prohibi-
on22. In order to escape this prohibition, cooperation «must be limited to 
what is necessary to ensure that the cooperative functions properly and maintains its 
contractual power in relation to producers»23. 
Further restrictions, «such as those requiring exclusive supply and payment of ex-
cessive fees on withdrawal, tying the members to the association for long periods and 
thereby depriving them of the possibility of approaching competitors, could have the effect 
of restricting competition»24. 
In this context, VerLoren van Themaat indicated this to be a «rule of rea-
son consideration» of the Court of Justice25. Under the current CMO rules, 
this could be the application of the «Genossenschaftsprivileg». This approach 
was, for example, applied by the European Commission in the Campina 
case26. When assessing cooperation between producers of primary agri-
cultural products, «account should be taken of the economic context in which the un-
dertakings operate, the products or services covered by the agreements, the structure of the 
market concerned and the actual conditions in which it functions»27. For example, 
the position of the cooperative concerned on the market will be relevant28. 
Cooperation within a small local or regional agricultural cooperative will 
encounter less competition law objections than cooperation within a large 
agricultural cooperative. A small agricultural cooperative may, for ex-
ample, benefit from the De Minimis arrangement29. Caution is however 
required. As mentioned above, DG Competition is critical of joint sales 
or negotiation without actually developing joint activities that improve 
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30 Memorandum DG Competition, June 2016, 2, footnote 12. Also see in this respect: DG 
Competition 16 February 2010 Working Paper The interface between EU competition policy and the 
Common Agriculture Policy (CAP): Competition rules applicable to cooperation agreements between farmers in the 
dairy sector, 20. The memorandum can be consulted via: http://ec.europa.eu/competition/sectors/agricul-
ture/working_paper_dairy.pdf (last consulted on 30 November 2017).
31 See: E.F. van Hasselt - H.e. urlus - a. Baars, in HvJ EU Expedia en de mededingingsrechtelijke merk-
baarheid [ECJ Expedia and competition law appreciability], M&M, 2013, episode 4 and B.J.H. Braeken 
- s. tuinenga, in Hof van Justitie zaait verwarring in Expedia over merkbaarheidsvereiste bij doelbeperkingen 
[Court of Justice sows confusion on appreciability requirement with restrictive objects], MP, 2013, 111.
32 ECJ 19 March 2015 (North European banana cartel) case C-286/13, ECLI:EU:C:2015:184, par. 
134 and Trade and Industry Appeals Tribunal 24 March 2016 (Pearl onions) case 14/251 14/252 
14/253, ECLI:NL:CBB:2016:56, par. 4.6.3.
33 ECJ 21 September 1988 (Van Eycke) case C-267/86, ECLI:EU:C:1988:427, par. 16 and ECJ 18 
July 2013 (Schindler) case C-501/11, ECLI:EU:C:2013:522, par. 103. In this sense also: A. Jones, 
in The boundaries of an undertaking in EU Competition Law, European Competition Journal, 301; C. koenig, 
in An economic analysis of the single economic entity doctrine in EU competition law, Journal of Competition Law 
& Economics, 2017, 285.
34 ECJ 23 April 1991 (Höfner and Elser) case 41/90, ECLI:EU:C:1991:161, par. 21.

competitiveness and efficiency. The same applies, where appropriate, to 
production planning and bundling of supply30.
It should also be noted that in competition law, a distinction is made 
between agreements aimed at restricting competition and agreements 
that only have that effect. The first category of agreements are deemed 
to restrict competition to an appreciable extent, without the need for 
any research31. Examples of this from «agricultural jurisprudence» are price 
agreements and production agreements32.

2. - Norm addressees of the cartel prohibition.

2.1. - The undertaking.

The European and Dutch competition rules only apply to undertak-
ings33. Art. 1 sub f Dutch Competition Act does not contain a definition 
of the concept of undertaking, but simply refers to Art. 101 paragraph 
1 TFEU. This article does not contain a definition either. The same 
applies to Art. 102 TFEU. That is why the European Court of Justice 
was called upon to define the concept of undertaking. In the Höfner 
and Elser judgment, the Court of Justice has held that an undertaking 
«includes any entity engaged in economic activity, regardless of its legal form and 
the way in which it is financed»34. It follows from the judgment in Commis-
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22 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par 13.
23 ECJ 15 December 1994 (Gøttrup-Klim) case C-250/92, ECLI:EU:C:1994:413, par. 35 and 
ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 14.
24 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 15.
25 I.W. verloren van tHemaat in his anotation of the Oude Luttikhuis judgment in TvAR, 
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language-en (last consulted on 4 December 2017).
27 ECJ 12 December 1995 (Oude Luttikhuis) case C-399/93, ECLI:EU:C:1995:434, par. 10.
28 Opinion A-G Tesauro 12 September 1995 (Dijkstra) case C-319/93, ECLI:EU:C:1995:277, 
marginal 32.
29 See e.g. Art. 7, Dutch Competition Act.

cooperation between producers of primary agricultural products within 
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on22. In order to escape this prohibition, cooperation «must be limited to 
what is necessary to ensure that the cooperative functions properly and maintains its 
contractual power in relation to producers»23. 
Further restrictions, «such as those requiring exclusive supply and payment of ex-
cessive fees on withdrawal, tying the members to the association for long periods and 
thereby depriving them of the possibility of approaching competitors, could have the effect 
of restricting competition»24. 
In this context, VerLoren van Themaat indicated this to be a «rule of rea-
son consideration» of the Court of Justice25. Under the current CMO rules, 
this could be the application of the «Genossenschaftsprivileg». This approach 
was, for example, applied by the European Commission in the Campina 
case26. When assessing cooperation between producers of primary agri-
cultural products, «account should be taken of the economic context in which the un-
dertakings operate, the products or services covered by the agreements, the structure of the 
market concerned and the actual conditions in which it functions»27. For example, 
the position of the cooperative concerned on the market will be relevant28. 
Cooperation within a small local or regional agricultural cooperative will 
encounter less competition law objections than cooperation within a large 
agricultural cooperative. A small agricultural cooperative may, for ex-
ample, benefit from the De Minimis arrangement29. Caution is however 
required. As mentioned above, DG Competition is critical of joint sales 
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134 and Trade and Industry Appeals Tribunal 24 March 2016 (Pearl onions) case 14/251 14/252 
14/253, ECLI:NL:CBB:2016:56, par. 4.6.3.
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ings33. Art. 1 sub f Dutch Competition Act does not contain a definition 
of the concept of undertaking, but simply refers to Art. 101 paragraph 
1 TFEU. This article does not contain a definition either. The same 
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was called upon to define the concept of undertaking. In the Höfner 
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35 ECJ 16 June 1987 (Commission/Italy) case 118/85, ECLI:EU:C:1987:283, par. 7 and ECJ 
18 June 1998 (Italy/Commission) case C-35/96, ECLI:EU:C:1998:303, par. 36.
36 V. koraH, in An introductory guide to EC competition law and practice, Hart Publishing, 2004, 
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sion/Italy that an economic activity is defined as «any activity consisting 
in offering goods and services on a given market»35. The foregoing means that 
the concept of undertaking is very broad36. The legal form is there-
fore irrelevant. Hence we are not exclusively talking about legal entities. 
Natural persons and even government bodies can also qualify as an 
undertaking37. Nor is the intention to make a profit required. Non-prof-
it institutions can thus also be an undertaking under the competition 
rules. The only relevant criterion is that an entity performs an economic 
activity38. When assessing whether an activity is of an economic nature, 
it is important whether it can, at least in principle, be exercised by a 
private entity. If it is excluded that a private entity performs a particular 
activity, it makes no sense to apply the competition rules to that activity.
In the FNCBV judgment, the Court of Justice ruled that the activities 
of producers of primary agricultural products are certainly economic in 
nature. «They produce goods which they offer for sale for remuneration»39. Con-
sequently, the producers in question can be regarded as undertakings 
within the meaning of the competition rules.

2.2. - Association of undertakings.

In addition to undertakings, associations of undertakings are also sub-
ject to the competition rules. The Dutch Competition Act does not de-
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fine this concept. Art. 1 sub g of the Dutch Competition Act, again sim-
ply refers to Art. 101 paragraph 1 TFEU. The latter article, as well as Art. 
102 TFEU, does not contain a definition either. In the Frubo judgment, 
the Court of Justice ruled that Art. 101 (1) TFEU applies to «associations in 
so far as their own activities of those of the undertakings belonging to them are calcu-
lated to produce the results to which it refers»40. It is therefore an «institutionalised 
form of coordination»41. In the BNIC judgment, the Court of Justice added that 
the legal framework in which decisions of associations of undertakings are 
adopted, as well as the legal classification given to that framework in the 
various national legal systems, do not affect the applicability of the European 
competition rules42. This means that an association of undertakings can be 
regarded as an organisation that unites a number of undertakings43. Such 
an organisation does not need to have the legal form of an association. It is 
not even necessary for the organisation to be a legal entity44. In view of this 
broad definition, public bodies, such as the Bar Association, can also qualify 
as an association of undertakings. This depends, of course, on the activities 
that such an organisation develop45. An association of undertakings does not 
have to carry out economic activities itself. As soon as an association of un-
dertakings does so, such an organisation can also qualify as an undertaking 
in its own right46.
If European jurisprudence is considered, it is striking that agricultural coop-
eratives are usually qualified as undertakings. Whether these cooperatives 
can also be regarded as an association of undertakings is not commented 
upon. In the VBA/Florimex judgment, the General Court identified Ve-
renigde Bloemenveilingen Aalsmeer (VBA) as an undertaking. VBA, a 
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in offering goods and services on a given market»35. The foregoing means that 
the concept of undertaking is very broad36. The legal form is there-
fore irrelevant. Hence we are not exclusively talking about legal entities. 
Natural persons and even government bodies can also qualify as an 
undertaking37. Nor is the intention to make a profit required. Non-prof-
it institutions can thus also be an undertaking under the competition 
rules. The only relevant criterion is that an entity performs an economic 
activity38. When assessing whether an activity is of an economic nature, 
it is important whether it can, at least in principle, be exercised by a 
private entity. If it is excluded that a private entity performs a particular 
activity, it makes no sense to apply the competition rules to that activity.
In the FNCBV judgment, the Court of Justice ruled that the activities 
of producers of primary agricultural products are certainly economic in 
nature. «They produce goods which they offer for sale for remuneration»39. Con-
sequently, the producers in question can be regarded as undertakings 
within the meaning of the competition rules.

2.2. - Association of undertakings.

In addition to undertakings, associations of undertakings are also sub-
ject to the competition rules. The Dutch Competition Act does not de-
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ply refers to Art. 101 paragraph 1 TFEU. The latter article, as well as Art. 
102 TFEU, does not contain a definition either. In the Frubo judgment, 
the Court of Justice ruled that Art. 101 (1) TFEU applies to «associations in 
so far as their own activities of those of the undertakings belonging to them are calcu-
lated to produce the results to which it refers»40. It is therefore an «institutionalised 
form of coordination»41. In the BNIC judgment, the Court of Justice added that 
the legal framework in which decisions of associations of undertakings are 
adopted, as well as the legal classification given to that framework in the 
various national legal systems, do not affect the applicability of the European 
competition rules42. This means that an association of undertakings can be 
regarded as an organisation that unites a number of undertakings43. Such 
an organisation does not need to have the legal form of an association. It is 
not even necessary for the organisation to be a legal entity44. In view of this 
broad definition, public bodies, such as the Bar Association, can also qualify 
as an association of undertakings. This depends, of course, on the activities 
that such an organisation develop45. An association of undertakings does not 
have to carry out economic activities itself. As soon as an association of un-
dertakings does so, such an organisation can also qualify as an undertaking 
in its own right46.
If European jurisprudence is considered, it is striking that agricultural coop-
eratives are usually qualified as undertakings. Whether these cooperatives 
can also be regarded as an association of undertakings is not commented 
upon. In the VBA/Florimex judgment, the General Court identified Ve-
renigde Bloemenveilingen Aalsmeer (VBA) as an undertaking. VBA, a 
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cooperative association in which 3,000 growers of flowers and ornamental 
plants were affiliated, was engaged in the auction of floricultural products47. 
The Court of Justice is even more vague in the Oude Luttikhuis judgment. 
It is noted that Coberco, a cooperative association of dairy farmers, makes its 
business «from processing milk into milk and dairy products and selling those products». 
Coberco is then indirectly referred to as «an undertaking in the specific legal form of 
a cooperative association»48. On the other hand, the General Court’s DPF judg-
ment is quite clear. The cooperative association Dansk Pelsdyravlerforening 
(DPF) is regarded by the General Court as an association of undertakings.
After all, DPF had more than 5,000 fur breeders as members. According to 
the General Court, those fur breeders were undertakings within the mean-
ing of the competition rules. Furthermore, DPF was engaged in the sale of 
the fur skins produced or processed by its members. As a result, DPF also 
qualified itself as an undertaking49. It follows from the foregoing that a co-
operative association in which producers of primary agricultural products 
have united themselves qualifies as an association of undertakings. As soon 
as this cooperative association carries out economic activities itself, it will 
also qualify as an undertaking50.

2.3. - The single economic entity.

2.3.1. - Introduction.

The basic idea of the European competition rules is «that each economic 
operator must determine independently the policy which he intends to adopt on the 
common market including the choice of the persons and undertakings to which he 
makes offers or sells»51. This «freedom of decision», an important feature of 
full competition52, presupposes that two or more entities operate inde-
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pendently on the market. For this reason, the cartel prohibition in ar-
ticle 101 TFEU is aimed at «unitary organisation[s] of personal, tangible and 
intangible elements which pursue [...] a specific economic aim on a long-term basis 
and can contribute to the commission of an infringement of the kind referred to in 
that provision»53. In this way, the EU judicature clarified the concept of 
«undertaking» by considering that the concept refers to «an economic entity 
for the purpose of the subject-matter of the agreement in question even if in law that 
economic entity consists of several persons, natural or legal»54. Several natural 
and legal persons can therefore, from a competition law perspective, be 
regarded as a single economic entity in the course of trade. 
The characteristic element of a single economic entity is that compe-
tition is excluded between the various entities that are part of a single 
economic entity55. Competition between different entities that together 
form a single economic entity can be excluded on various grounds. The 
most obvious is of course ownership. But that is not the only ground. 
Contractual and economic relationships may also mean that certain 
entities do not compete with each other.

2.3.2. - Ownership.

In the Parker Pen Viho case, the Court of Justice clearly explained why en-
tities that belong to the same group of undertakings cannot compete with 
each other. Parker Pen sold its products in Germany, France, Belgium and 
the Netherlands, among other things through subsidiaries. These subsidiar-
ies were only allowed to sell the Parker Pen products in their own allocated 
area. Delivery requests from local customers were forwarded to the local 
subsidiary. Viho was of the opinion that this restriction on passive sales56 

53 Court 10 March 1992 (Shell) case T-11/89, ECLI:EU:T:1992:33, par. 311.
54 ECJ 14 December 2006 (Confederación Espanola de Empresarios de Estaciones de Servicio) 
case C-217/05, ECLI:EU:C:2006:784, par. 40; ECJ 10 September 2009 (Akzo Nobel et al/
Commission) case C-97/08, ECLI:EU:C:2009:536, par. 55; ECJ 29 September 2011 (Elf 
Aquitaine/ Commission) case C-521/09, ECLI:EU:C:2011:620, par. 53 and ECJ 18 July 2013 
(Schindler) case C-501/11, ECLI:EU:C:2013:522, par. 103.
55 O. odudu - d. Bailey, in The single economic entity doctrine in EU competition law, CMLR, 2014, 
1726 and M.J. PlomP, in Spelregels voor samenwerking en concurrentie [Rules of play for cooperation and 
competition], TvAR, 2013, 165.
56 See currently: Art. 4 sub b under (i ) Regulation 330/2010 concerning the application of 
Art. 101, paragraph 3 TFEU on groups of vertical agreements and concerted practices, 
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cooperative association in which 3,000 growers of flowers and ornamental 
plants were affiliated, was engaged in the auction of floricultural products47. 
The Court of Justice is even more vague in the Oude Luttikhuis judgment. 
It is noted that Coberco, a cooperative association of dairy farmers, makes its 
business «from processing milk into milk and dairy products and selling those products». 
Coberco is then indirectly referred to as «an undertaking in the specific legal form of 
a cooperative association»48. On the other hand, the General Court’s DPF judg-
ment is quite clear. The cooperative association Dansk Pelsdyravlerforening 
(DPF) is regarded by the General Court as an association of undertakings.
After all, DPF had more than 5,000 fur breeders as members. According to 
the General Court, those fur breeders were undertakings within the mean-
ing of the competition rules. Furthermore, DPF was engaged in the sale of 
the fur skins produced or processed by its members. As a result, DPF also 
qualified itself as an undertaking49. It follows from the foregoing that a co-
operative association in which producers of primary agricultural products 
have united themselves qualifies as an association of undertakings. As soon 
as this cooperative association carries out economic activities itself, it will 
also qualify as an undertaking50.

2.3. - The single economic entity.

2.3.1. - Introduction.

The basic idea of the European competition rules is «that each economic 
operator must determine independently the policy which he intends to adopt on the 
common market including the choice of the persons and undertakings to which he 
makes offers or sells»51. This «freedom of decision», an important feature of 
full competition52, presupposes that two or more entities operate inde-
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pendently on the market. For this reason, the cartel prohibition in ar-
ticle 101 TFEU is aimed at «unitary organisation[s] of personal, tangible and 
intangible elements which pursue [...] a specific economic aim on a long-term basis 
and can contribute to the commission of an infringement of the kind referred to in 
that provision»53. In this way, the EU judicature clarified the concept of 
«undertaking» by considering that the concept refers to «an economic entity 
for the purpose of the subject-matter of the agreement in question even if in law that 
economic entity consists of several persons, natural or legal»54. Several natural 
and legal persons can therefore, from a competition law perspective, be 
regarded as a single economic entity in the course of trade. 
The characteristic element of a single economic entity is that compe-
tition is excluded between the various entities that are part of a single 
economic entity55. Competition between different entities that together 
form a single economic entity can be excluded on various grounds. The 
most obvious is of course ownership. But that is not the only ground. 
Contractual and economic relationships may also mean that certain 
entities do not compete with each other.

2.3.2. - Ownership.

In the Parker Pen Viho case, the Court of Justice clearly explained why en-
tities that belong to the same group of undertakings cannot compete with 
each other. Parker Pen sold its products in Germany, France, Belgium and 
the Netherlands, among other things through subsidiaries. These subsidiar-
ies were only allowed to sell the Parker Pen products in their own allocated 
area. Delivery requests from local customers were forwarded to the local 
subsidiary. Viho was of the opinion that this restriction on passive sales56 
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was in conflict with the cartel prohibition and lodged a complaint with the 
European Commission. The General Court and the Court of Justice agreed 
with the European Commission that Parker Pen had not violated the cartel 
prohibition. The General Court ruled that the cartel prohibition refers «to 
relations between economic entities which are capable of competing with one another and 
does not cover agreements or concerted practices between undertakings belonging to the same 
group if the undertakings form an economic unit»57. This ruling was maintained on 
appeal. In the words of the Court of Justice, Parker Pen and its subsidiaries 
formed a «single economic unit within which the subsidiaries do not enjoy real au-
tonomy in determining their course of action in the market, but carry out the instruc-
tions issued to them by the parent company controlling»58. So a subsidiary that is 
unable to define its own market conduct independently, forms a single 
economic entity together with the parent company. This means that it 
is important to verify why this independence is lacking with the subsidi-
ary. Reference can be made in this context to the Hydroterm judgment. 
In this judgment, the Court of Justice established that there could be a 
single economic entity «if one of the parties to the agreement is made up of under-
takings having identical interests and controlled by the same natural person, who also 
participates in the agreement. For in those circumstances competition between the 
persons participating together, as a single party, in the agreement in question is im-
possible»59. So the Court of Justice mentions two important elements for 
the lack of independence: (i) decisive influence and (ii) identical interests.
The first element, the decisive influence that a 100% parent company 
can exercise, is described very well by Advocate-General Kokott in her 
opinion in the Akzo Nobel case. According to the Advocate-General, 
a parent company is «in any event undoubtedly in a position to exert decisive 
influence over its subsidiary if [...] it controls it wholly, whether by means of a di-
rect shareholding or indirectly through its shareholdings in other companies». The 
decisive influence is that the parent company has the sole right «to appoint 
the members of the subsidiary’s management bodies, and it is not unusual for there to 
be personal interconnections between the two companies. Moreover, it follows from the 
100% shareholding that the interests of other shareholders cannot play any part either 

Diritto agroalimentare - n. 2 - 2018

The agricultural cooperative and its members

in strategic decisions or in the day-to-day business of the subsidiary»60. As soon as 
more shareholders are involved, the situation can become different. This 
is apparent from for instance the IJsselcentrale decision of the Europe-
an Commission. In this decision, the European Commission concluded 
that the four Dutch electricity producers, who had jointly set up the N.V. 
Samenwerkende Elektriciteitsproductiebedrijven (SEP) (cooperating elec-
tricity generating companies), did not belong to the same group of un-
dertakings. According to the European Commission, the four electricity 
producers were separately organised legal entities that were not controlled 
by one and the same natural person or legal entity. Each electricity pro-
ducer defined its own business policy independently61.
Regarding the second element, the identical interests, Odudu and Bailey 
point out that a parent company is able to appropriate all profit made by 
the subsidiary62. In this respect, there is «thus complete coincidence of interests 
between the parent company and its wholly-owned subsidiary»63. In this situa-
tion, it is irrelevant to which entity the profit eventually goes. As soon as 
this becomes relevant, competition becomes possible. In that case, there 
is no longer a single economic entity64. Consequently, a subsidiary forms 
a single economic entity together with the parent organisation if (i) the 
subsidiary cannot define its own market conduct independently, (ii) the 
parent organisation has decisive influence over the subsidiary and (iii) 
the parent organisation and the subsidiary have identical interests.

2.3.3. - Agents and other intermediaries.

In the Guidelines on Vertical Agreements, an agent is defined as «a legal 
or physical person vested with the power to negotiate and/or conclude contracts on 

60 Opinion A-G J. Kokott (Akzo Nobel) case C-97/08, ECLI:EU:C:2009:262, marginals 
48 and 73.
61 European Commission, decision of 16 January 1991 (IV/32.732 - IJsselcentrale et al) OJ EC 
1991 L 28/32, marginal 24.
62 O. odudu - d. Bailey, in The single economic entity doctrine in EU competition law, CMLR, 2014, 
1729. See also: Court 10 March 1992 (Shell) case T-11/89, ECLI:EU:T:1992:33, par. 312.
63 Opinion A-G J. Kokott (Akzo Nobel) case C 97/08, ECLI:EU:C:2009:262, marginal 73.
64 O. odudu - d. Bailey, in The single economic entity doctrine in EU competition law, CMLR, 2014, 
1729-1730.
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European Commission. The General Court and the Court of Justice agreed 
with the European Commission that Parker Pen had not violated the cartel 
prohibition. The General Court ruled that the cartel prohibition refers «to 
relations between economic entities which are capable of competing with one another and 
does not cover agreements or concerted practices between undertakings belonging to the same 
group if the undertakings form an economic unit»57. This ruling was maintained on 
appeal. In the words of the Court of Justice, Parker Pen and its subsidiaries 
formed a «single economic unit within which the subsidiaries do not enjoy real au-
tonomy in determining their course of action in the market, but carry out the instruc-
tions issued to them by the parent company controlling»58. So a subsidiary that is 
unable to define its own market conduct independently, forms a single 
economic entity together with the parent company. This means that it 
is important to verify why this independence is lacking with the subsidi-
ary. Reference can be made in this context to the Hydroterm judgment. 
In this judgment, the Court of Justice established that there could be a 
single economic entity «if one of the parties to the agreement is made up of under-
takings having identical interests and controlled by the same natural person, who also 
participates in the agreement. For in those circumstances competition between the 
persons participating together, as a single party, in the agreement in question is im-
possible»59. So the Court of Justice mentions two important elements for 
the lack of independence: (i) decisive influence and (ii) identical interests.
The first element, the decisive influence that a 100% parent company 
can exercise, is described very well by Advocate-General Kokott in her 
opinion in the Akzo Nobel case. According to the Advocate-General, 
a parent company is «in any event undoubtedly in a position to exert decisive 
influence over its subsidiary if [...] it controls it wholly, whether by means of a di-
rect shareholding or indirectly through its shareholdings in other companies». The 
decisive influence is that the parent company has the sole right «to appoint 
the members of the subsidiary’s management bodies, and it is not unusual for there to 
be personal interconnections between the two companies. Moreover, it follows from the 
100% shareholding that the interests of other shareholders cannot play any part either 
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in strategic decisions or in the day-to-day business of the subsidiary»60. As soon as 
more shareholders are involved, the situation can become different. This 
is apparent from for instance the IJsselcentrale decision of the Europe-
an Commission. In this decision, the European Commission concluded 
that the four Dutch electricity producers, who had jointly set up the N.V. 
Samenwerkende Elektriciteitsproductiebedrijven (SEP) (cooperating elec-
tricity generating companies), did not belong to the same group of un-
dertakings. According to the European Commission, the four electricity 
producers were separately organised legal entities that were not controlled 
by one and the same natural person or legal entity. Each electricity pro-
ducer defined its own business policy independently61.
Regarding the second element, the identical interests, Odudu and Bailey 
point out that a parent company is able to appropriate all profit made by 
the subsidiary62. In this respect, there is «thus complete coincidence of interests 
between the parent company and its wholly-owned subsidiary»63. In this situa-
tion, it is irrelevant to which entity the profit eventually goes. As soon as 
this becomes relevant, competition becomes possible. In that case, there 
is no longer a single economic entity64. Consequently, a subsidiary forms 
a single economic entity together with the parent organisation if (i) the 
subsidiary cannot define its own market conduct independently, (ii) the 
parent organisation has decisive influence over the subsidiary and (iii) 
the parent organisation and the subsidiary have identical interests.

2.3.3. - Agents and other intermediaries.

In the Guidelines on Vertical Agreements, an agent is defined as «a legal 
or physical person vested with the power to negotiate and/or conclude contracts on 

60 Opinion A-G J. Kokott (Akzo Nobel) case C-97/08, ECLI:EU:C:2009:262, marginals 
48 and 73.
61 European Commission, decision of 16 January 1991 (IV/32.732 - IJsselcentrale et al) OJ EC 
1991 L 28/32, marginal 24.
62 O. odudu - d. Bailey, in The single economic entity doctrine in EU competition law, CMLR, 2014, 
1729. See also: Court 10 March 1992 (Shell) case T-11/89, ECLI:EU:T:1992:33, par. 312.
63 Opinion A-G J. Kokott (Akzo Nobel) case C 97/08, ECLI:EU:C:2009:262, marginal 73.
64 O. odudu - d. Bailey, in The single economic entity doctrine in EU competition law, CMLR, 2014, 
1729-1730.
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behalf of another person (the principal), either in the agent’s own name or in the name 
of the principal, for the:
- purchase of goods or services by the principal, or
- sale of goods or services supplied by the principal»65. 
This is not a full definition. The agent is namely an «independent inter-
mediary». For the benefit of his client, the principal, the agent interme-
diates with the establishing of agreements66. So the agent is not in paid 
employment with his principal. Notwithstanding this legal autonomy, 
in the VAG Leasing judgment, the Court of Justice ruled that from a 
competition law perspective, «intermediaries» lose «their character of as inde-
pendent traders only if they do not bear any of the risks resulting from the contracts 
negotiated on behalf of the principal and they operate as auxiliary organs forming an 
integral part of the principal’s undertaking»67. 
The capacity for bearing financial risks is precisely the essential condi-
tion for being an economic actor68. Incidentally, in this respect account 
must sooner be taken of the economic reality than the legal qualifica-
tion of the contractural relationship with national law69. An agent who 
does not bear financial risks, consequently forms a single economic en-
tity with his principal if he has to safeguard the interests of his principal 
and follow his instructions. In this situation, the agent is actually an 
«auxiliary organ included» in an undertaking of his principal, just as the 
employee discussed below70.

65 Guidelines on vertical restraints, OJ EU 2010 C 130/1, marginal 12. See also: Art. 1 par-
agraph 2 Directive 86/653 on the coordination of the laws of the Member States relating to 
self-employed commercial agents, OJ EC 1986 L 382/17. The directive is restricted to negoti-
ating «the sale or the purchase of goods». In the Netherlands, Directive 86/653 was implemented in 
Book 7, Title 7, section 4 of the Dutch Civil Code and applies to negotiations with establishing 
contracts in general.
66 Art. 1 paragraph 2 Directive 86/653 (see: footnote 71).
67 ECJ 24 October 1995 (VAG Leasing) case C-266/93, ECLI:EU:C:1995:345, par. 19. The 
European Commission has further elaborated on this in the Guidelines on vertical restraints, 
marginals 13-17 (see: footnote 71). Also see in this respect: ECJ 14 December 2006 (CEPSA) 
case C-217/05, ECLI:EU:C:2006:784, pars. 50-57 mentioning circumstances which can be 
used to assess whether a service station operator qualifies as an autonomous undertaking in 
the sense of the competition rules.
68 Opinion A-G Ruiz-Jarabo Colomer 25 March 1999 (Becu) case C-22/98, 
ECLI:EU:C:1998:133, marginals 52-53.
69 ECJ 14 December 2006 (CEPSA) case C-217/05, ECLI:EU:C:2006:784, par. 46.
70 ECJ 16 December 1975 (Suikerunie) joined cases 40 to 48, 50, 54 to 56, 111, 113 and 114-73, 
ECLI:EU:C:1975:174, pars. 538-539 and Court 15 September 2005 (DaimlerChrysler) case 
T-325/01, ECLI:EU:T:2005:322, par. 88. Directive 86/653 stipulates in Art. 3 paragraph 1 subs a 
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From the foregoing, it follows that there are three elements that bring 
about that an agent forms a single economic entity together with his 
principal: (i) the agent does not define his own market conduct, (ii) he 
follows the instructions given him by his principal and (iii) he has to 
safeguard the interests of his principal.
However, it is important to note that a distinction should be made be-
tween «on the one hand, the market on which the agent offers his agency services to 
potential principals, and on the other the market on which he offers his principal’s 
goods or services to potential customers»71. It is possible that for the first market 
mentioned, the agent is an independent market participant for his prin-
cipal72. In this case, the single economic entity is restricted to the market 
in which the agent offers the goods or services of his principal.

2.3.4. - Employed persons.

The main characteristic of a labour relation is that someone delivers 
a performance for someone else for a particular period and under his 
responsibility, and receives compensation in return73. Activity as an em-
ployed person is by nature the opposite of the independent execution of 
an economic or commercial activity.
Normally, employees do not bear the direct commercial risk of a trans-
action. They have to carry out their employer’s assignments. They do 
not offer their services to different customers, but they work for one sin-
gle employer. For this reason, there is a fundamental difference between 
an employee and an undertaking that performs services74. Compared 
with agents, employed persons are «auxiliary organs of the undertaking» of 
their employer75. For the duration of the labour relationship, they are 

and c that the agent is obliged to safeguard the interests of his principal and to follow up his instruc-
tive (see: footnote 71).
71 Opinion A-G Kokott 13 July 2006 (CEPSA) case C-217/05, ECLI:EU:C:2006:473, marginal 43.
72 ECJ 14 December 2006 (CEPSA) case C-217/05, ECLI:EU:C:2006:784, par. 62.
73 ECJ 3 July 1986 (Lawrie-Blum) case 66/85, ECLI:EU:C:1986:284, par. 17 and ECJ 10 December 
1991 (Merci) case C-179/90, ECLI:EU:C:1991:464, par. 13. See also: Art. 7:610 paragraph 1 Dutch 
Civil Code.
74 Opinion A-G Jacobs 28 January 1999 (Albany) case C-67/96, ECLI:EU:C:1999:28, mar-
ginal 115.
75 Opinion A-G Ruiz - Jarabo  Colomer  25  March 1999  (Becu)  case  C-22/98, ECLI:EU:C:1998:133,  
marginals  54.
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must sooner be taken of the economic reality than the legal qualifica-
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does not bear financial risks, consequently forms a single economic en-
tity with his principal if he has to safeguard the interests of his principal 
and follow his instructions. In this situation, the agent is actually an 
«auxiliary organ included» in an undertaking of his principal, just as the 
employee discussed below70.

65 Guidelines on vertical restraints, OJ EU 2010 C 130/1, marginal 12. See also: Art. 1 par-
agraph 2 Directive 86/653 on the coordination of the laws of the Member States relating to 
self-employed commercial agents, OJ EC 1986 L 382/17. The directive is restricted to negoti-
ating «the sale or the purchase of goods». In the Netherlands, Directive 86/653 was implemented in 
Book 7, Title 7, section 4 of the Dutch Civil Code and applies to negotiations with establishing 
contracts in general.
66 Art. 1 paragraph 2 Directive 86/653 (see: footnote 71).
67 ECJ 24 October 1995 (VAG Leasing) case C-266/93, ECLI:EU:C:1995:345, par. 19. The 
European Commission has further elaborated on this in the Guidelines on vertical restraints, 
marginals 13-17 (see: footnote 71). Also see in this respect: ECJ 14 December 2006 (CEPSA) 
case C-217/05, ECLI:EU:C:2006:784, pars. 50-57 mentioning circumstances which can be 
used to assess whether a service station operator qualifies as an autonomous undertaking in 
the sense of the competition rules.
68 Opinion A-G Ruiz-Jarabo Colomer 25 March 1999 (Becu) case C-22/98, 
ECLI:EU:C:1998:133, marginals 52-53.
69 ECJ 14 December 2006 (CEPSA) case C-217/05, ECLI:EU:C:2006:784, par. 46.
70 ECJ 16 December 1975 (Suikerunie) joined cases 40 to 48, 50, 54 to 56, 111, 113 and 114-73, 
ECLI:EU:C:1975:174, pars. 538-539 and Court 15 September 2005 (DaimlerChrysler) case 
T-325/01, ECLI:EU:T:2005:322, par. 88. Directive 86/653 stipulates in Art. 3 paragraph 1 subs a 
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From the foregoing, it follows that there are three elements that bring 
about that an agent forms a single economic entity together with his 
principal: (i) the agent does not define his own market conduct, (ii) he 
follows the instructions given him by his principal and (iii) he has to 
safeguard the interests of his principal.
However, it is important to note that a distinction should be made be-
tween «on the one hand, the market on which the agent offers his agency services to 
potential principals, and on the other the market on which he offers his principal’s 
goods or services to potential customers»71. It is possible that for the first market 
mentioned, the agent is an independent market participant for his prin-
cipal72. In this case, the single economic entity is restricted to the market 
in which the agent offers the goods or services of his principal.

2.3.4. - Employed persons.

The main characteristic of a labour relation is that someone delivers 
a performance for someone else for a particular period and under his 
responsibility, and receives compensation in return73. Activity as an em-
ployed person is by nature the opposite of the independent execution of 
an economic or commercial activity.
Normally, employees do not bear the direct commercial risk of a trans-
action. They have to carry out their employer’s assignments. They do 
not offer their services to different customers, but they work for one sin-
gle employer. For this reason, there is a fundamental difference between 
an employee and an undertaking that performs services74. Compared 
with agents, employed persons are «auxiliary organs of the undertaking» of 
their employer75. For the duration of the labour relationship, they are 

and c that the agent is obliged to safeguard the interests of his principal and to follow up his instruc-
tive (see: footnote 71).
71 Opinion A-G Kokott 13 July 2006 (CEPSA) case C-217/05, ECLI:EU:C:2006:473, marginal 43.
72 ECJ 14 December 2006 (CEPSA) case C-217/05, ECLI:EU:C:2006:784, par. 62.
73 ECJ 3 July 1986 (Lawrie-Blum) case 66/85, ECLI:EU:C:1986:284, par. 17 and ECJ 10 December 
1991 (Merci) case C-179/90, ECLI:EU:C:1991:464, par. 13. See also: Art. 7:610 paragraph 1 Dutch 
Civil Code.
74 Opinion A-G Jacobs 28 January 1999 (Albany) case C-67/96, ECLI:EU:C:1999:28, mar-
ginal 115.
75 Opinion A-G Ruiz - Jarabo  Colomer  25  March 1999  (Becu)  case  C-22/98, ECLI:EU:C:1998:133,  
marginals  54.
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integrated in this undertaking and so form a single economic entity. 
Consequently employees are not themselves undertakings in the sense 
of competition law76. As soon as the employment contract ends, the 
single economic entity of employer and employee also ends. This may 
have consequences for the agreements that the employer and his former 
employee have made. Consider in this respect e.g. a non-competition 
or relationship clause. Such an interest can conflict with the cartel pro-
hibition if the former employee has, or wants to, become independently 
active on the market and thus qualifies as an undertaking in the sense 
of the competition rules77.

2.3.5. - Consequences of the single economic entity.

Odudu and Bailey point out that the single economic entity concept has 
three consequences: (i) entities that together form a part of a single eco-
nomic entity cannot violate the cartel prohibition, (ii) each entity within 
a single economic entity can be held liable for an infringement of the 
competition rules and (iii) competition authorities can take enforcement 
activities regarding entities that are indeed established outside their own 
jurisdiction, but that form a part of a single economic entity which has 
other entities that are established within the jurisdiction of the compe-
tition authority78. This article examines the extent to which producers 
of primary agricultural products can cooperate within an agricultural 
cooperative without acting in violation of the cartel prohibition.
The first consequence is therefore exclusively discussed.
As early as the Consten & Grundig judgment, the Court of Justice con-
sidered that with the cartel prohibition, the European legislator decided 
«to leave untouched the internal organization of an undertaking and to render it 
liable to be called in question, by means of Article 86, only in cases where it reaches 

76 ECJ 16 September 1999 (Becu) case C-22/98, ECLI:EU:C:1999:419, par. 26.
77 Decision of the European Commission of 26 July 1976 (Reuter - BASF) case IV/28.996, OJ 
EC 1976 L 254/40, chapter II, § 1 and District Court of ’s-Hertogenbosch 19 February 2013 
(Wessem Port Services) case HD 200.106.108-01, ECLI:NL:GHSHE:2013:BZ1968, par. 
4.15. In this sense: O. odudu - d. Bailey, in The single economic entity doctrine in EU competition 
law, CMLR, 2014, 1736-1737.
78 O. odudu - d. Bailey, in The single economic entity doctrine in EU competition law, CMLR, 2014, 
1721-1722.
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79 ECJ 13 July 1966 (Consten - Grundig) joined cases 56-64 and 58-64, ECLI:EU:C:1966:41, 340.
80 Bellamy - cHild, in European union law of competition, Oxford University Press, 2013, marginal 
2.025 and WisH - Bailey, in Competition Law, Oxford University Press, 2015, 95-96.
81 ECJ 14 July 1972 (ICI) case 48/69, ECLI:EU:C:1972:70, par. 134.
82 ECJ 24 October 1996 (Parker - Viho) case C-73/95, ECLI:EU:C:1996:405, par. 54.
83 Court 15 September 2005 (DaimlerChrysler) case T-325/01, par. 88.
84 ECJ 16 December 1975 (Suiker Unie) joined cases 40 to 48, 50, 54 to 56, 111, 113 and 114/73, 
ECLI:EU:C:1975:174, par. 539-540.
85 ECJ 14 December 2006 (CEPSA) case C-217/05, ECLI:EU:C:2006:784, par. 38.

such a degree of seriousness as to amount to an abuse of a dominant position»79. 
This starting point is also defended in the literature80.
In the ICI judgment, the Court of Justice ruled that when a subsidiary 
«does not enjoy real autonomy in determining its course of action in the market», the 
cartel prohibition does not apply «in the relationship between it and the parent 
company with which it forms one economic unit»81. In the Parker Pen/Viho 
judgment, the Court of Justice added to this that the cartel prohibition 
does not apply «to conduct which is in reality performed by an economic unit»82. 
In the DaimlerChrysler judgment, the Court ruled that the cartel pro-
hibition does not relate to agents who cannot define their own mar-
ket conduct independently and that have to follow the instructions of 
their principal83. The same applies to employees, considering agents are 
equated to them84. Regarding vertical agreements, in the CEPSA judg-
ment, the Court of Justice took a similar point of view by considering 
that agreements between service station operators and an oil company 
are only subject to the cartel prohibition «where the operator is regarded as 
an independent economic operator and there is, consequently, an agreement between 
two undertakings»85. The foregoing is however restricted to the internal 
situation of the single economic entity. There may also be an external 
component. As soon as an intermediary (an agent) or employee wants 
to terminate the contractural relationship, competition can emerge be-
tween him and his client (the principal), or the employer respectively. 
This can be deduced from the Oude Luttikhuis as well as the Becu 
judgments. So the external component must simply be verified against 
the cartel prohibition. Of course, the proper operation of the single eco-
nomic entity plays a role with this verification.
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76 ECJ 16 September 1999 (Becu) case C-22/98, ECLI:EU:C:1999:419, par. 26.
77 Decision of the European Commission of 26 July 1976 (Reuter - BASF) case IV/28.996, OJ 
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86 Parliamentary Document 34 004, no. 2, 13.
87 Letter of the Dutch Minister of Economic Affairs 28 October 2014, Parliamentary 
Document 34004 no. 3, 4-5.
88 Letter of the Dutch Minister of Economic Affairs 19 March 2015, Parliamentary Document 
28625 no. 222.
89 In this context, the Dutch State Secretary refers to producer organisations (POs), associa-
tions of producer organisations (UPOs) and branch organisations (BOs).
90 Competition law guidance for producer organisations and branch organisations in the ag-
ricultural sector, appendix to Parliamentary Document 28625 no. 222, 7. The Instruction 
can be consulted via: https://www.eerste-kamer.nl/eu/overig/20150319/handleiding_mededingingsre-

3. - The single economic entity in the agriculture sector.

3.1. - Point of view of the Dutch government.

In his initiative note «Een eerlijke boterham, over het versterken van de voed-
selketen» [An honest income, on strengthening the food chain], in 2014, 
Member of Parliament Geurts called on the Dutch government to 
among other things arrange that producer organisations (POs) can 
make agreements using the exception to the cartel prohibition as reg-
ulated in Reg. 1308/2013 without having to fear possible intervention 
by the ACM86. The Dutch Minister of Economic Affairs reacted with 
the information that the exception in question has immediate effect. «It 
is therefore unnecessary to include the provisions in the Dutch Competition Act and 
their addition would not create any new possibilities». Nevertheless, in the same 
letter the minister announced that the guidance promised on 7 Novem-
ber 2013 «which should offer more transparency about the competition rules that are 
relevant for the establishment and activities of POs» would be sent to the House 
of Representatives before the end of the year87. The intended guidance 
was finally sent by the Dutch State Secretary of Economic Affairs to the 
House of Representatives on 19 March 201588. In this guidance, among 
other things, the question is raised as to whether producers of primary 
agricultural products can form a single economic entity together with 
the agricultural cooperative89 of which they are a member. According 
to the State Secretary, this question can be answered in the negative:
«POs, UPOs (Associations of Producer Organisations) and BOs (Branch Organ-
isations) concern partnerships that are focused on strengthening the market position 
of their members, e.g. through joint negotiations, but whereby the undertakings con-
cerned can further operate independently, so that there is no decisive control. For this 
reason, in general POs, UPOs and BOs will not constitute an economic entity»90.
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In her guidance, the State Secretary exclusively refers to an unspecified 
informal opinion of the Dutch Competition Authority91 dated 31 Octo-
ber 2011. As will be explained below, this concerns the informal opinion 
in the FresQ case. However, it is striking that the informal opinion in 
the Versdirect.nl and Best Growers Benelux case, which will also be 
discussed below, is not mentioned.
Incidentally, in this context it can also be pointed out that the Flemish 
Department of Agriculture and Fisheries seems to share the opinion of 
the Dutch State Secretary of Economic affairs. In a manual regarding 
competition law aspects in the agricultural sector published on 17 Janu-
ary 2017, it is remarked that the producers of primary agricultural prod-
ucts do not usually form a single economic entity with the agricultural 
cooperative of which they are a member:
«An economic entity can be seen as an umbrella organisation that defines the eco-
nomic activities of its components. The economic entity must operate as a single 
organisation. The defining factor here is that the umbrella organisation must have 
decisive control over the components and there must be no freedom to define market 
conduct independently. This will sooner be applicable to subsidiaries of POs. The 
growers who are members of the PO are usually still considered to be independent 
undertakings»92.
The Flemish Department of Agriculture and Fisheries does not substan-
tiate its position. It is plausible to assume that the position was derived 
from the guidance from the Dutch State Secretary of Economic Affairs, 
mentioned above. After all, this guidance is explicitly mentioned in the 
literature section of the Flemish manual. 
It will be argued below that the opinion regarding the single economic 
entity in the agriculture sector in both the Dutch guidance and the 
Flemish manual are too simplistic.

cht_voor/document (last consulted on 4 December 2017).
91 On 1 April 2013, the NMa merged with the Consumer Authority and the OPTA 
[Independent Mail and Telecommunication Authority] to form the Netherlands Authority 
for Consumers and Markets (ACM).
92 Manual on competition law in the agricultural sector, 23. The Instruction can be consulted via: 
http://lv.vlaanderen.be/sites/default/files/attachments/gr_201609_publicatie_mededinging_digi.pdf 
(last consulted on 4 December 2017).



327

Diritto agroalimentare - n. 2 - 2018

Eric Janssen

86 Parliamentary Document 34 004, no. 2, 13.
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3.2. - Opinion of the NMa/ACM.

3.2.1. - Introduction.

The NMa and successor in title ACM have had a number of opportunities 
to assess how, in the light of competition law, to qualify the relationship 
between producers of primary agricultural products and the agricultural 
cooperative of which they are a member. This usually concerned concen-
trations between undertakings93.

3.2.2. - Decision of 07 July 1999 (FCDF - De Kievit).

Friesland Coberco Dairy Foods B.V. (FCDF), which at the time was part 
of the cooperative association Zuivelcoöperatie De Zeven Provinciën 
U.A., intended to take over the dairy plant Zuivelfabriek De Kievit B.V. 
The NMa required a permit for this takeover. This permit was eventually 
granted with the decision of 7 July 1999. In this decision, the NMa points 
out that the cartel prohibition is not applicable to agreements between a 
parent company and a subsidiary that belong to the same group of under-
takings, if the undertakings form a single economic entity in which the 
subsidiary cannot really define its operations in the market independent-
ly. However, the NMa remarks that in the present case, both the dairy 
farmers and the dairy cooperative are independent undertakings. «Dairy 
farmers are free to cancel their membership of the cooperative. The cooperative may also 
take farm milk from non-members (see point 97). An individual dairy farmer cannot 
exert any meaning ful influence on the policy of the dairy cooperative of which he is a 
member and co-owner». Thus the NMa concludes that «the individual members 
and the cooperative are not economic entities. The dairy farmer’s farm milk is exclusively 
“bound” on the grounds of freely made agreements between a dairy cooperative and its 
dairy farmer members».
The NMa based the above conclusion on a decision by the European 
Commission in the Campina case. From this decision, the NMa derived 

93 With a concentration, a merger, takeover or the establishment of a joint venture is meant. 
For a definition of a concentration, see: Art. 3 Reg. 139/2004 regarding the merger control of 
undertakings, OJ EC 2004 L 24/1 and Art. 27, Competition Act.
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that «no parallels may be drawn between intra-concern relationships and the relation 
of dairy farmers to their cooperative»94. The Commission decision referred to by 
the NMa is discussed in the Report on Competition 1991 and relates to the 
exit arrangement used by Campina95.

3.2.3. - Decisions of 16 September 1999 and 16 April 2003 (The 
Greenery - Fruitmasters).

Two large producer organisations in the field of fruit, The Greenery and 
Fruitmasters, tried in 1999 and again in 2003 to establish a joint subsid-
iary. In both cases, the intended establishment of such a joint subsidiary 
was notified to the NMa. However, the joint subsidiary did not materialise. 
The NMa was afraid that the intended concentration would among other 
things «possibly lead to the creation of a dominant position vis-à-vis the suppliers of 
fresh fruit, especially in the market for auction and intermediation services to fruit grow-
ers». According to the NMa, this concern was based on «the fact that a signif-
icant percentage of the volume of fruit produced in the Netherlands is marketed through 
the auction and intermediation services of The Greenery and Fruitmasters»96. The 
NMa therefore demanded in both instances a permit for the concentra-
tion. This permit was not requested by The Greenery and Fruitmasters97. 
Both decisions seem to imply that the NMa has designated the members 
of The Greenery and Fruitmasters to be autonomous and independent 
undertakings. After all, the NMa is afraid that the new joint venture will 
obtain a position of dominance in relation to the members of its parents.

3.2.4. - Decision of 19 November 2009 (Tradition, WestVeg, Un-
istar and Brassica-Group).

Tradition, WestVeg, Unistar and Brassica Group were all four CMO-rec-
ognised producer organisations. An intended merger of these organisa-

94 Decision NMa 16 September 1999 in case 1132/FCDF - De Kievit, marginal 55.
95 XXIst report on competition policy], 76-77. See footnote 32.
96 Decision NMa 16 September 1999 in case 1427/The Greenery - Fruitmasters, marginals 
42-56 and decision NMa 16 April 2003 in case 3230/The Greenery - Fruitmasters 2, mar-
ginals 80-81.
97 More about both notifications: L.E.J. korsten - m.a. langman - m. van WanroiJ, in 
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tions in the sense of Art. 27 paragraph 1 sub a of the Dutch Competi-
tion Act was notified to the NMa. The decision of 19 November 2009 
mentions, without any explanation being given, that the turnover data 
supplied with the notification show that the reported concentration 
falls within the scope of the merger control regulated in chapter 5 of 
the Dutch Competition Act98. This means that the turnover thresholds 
mentioned in Art. 29 paragraph 1 of the Dutch Competition Act were 
exceeded. Unfortunately, the turnover data of the four producer organ-
isations were not published. Considering the relatively small number 
of members per producer organisation, it goes without saying that the 
ACM has added the members’ turnover to the own turnover of the pro-
ducer organisations99.

3.2.5. - Informal opinion 31 October 2011 (FresQ).

In 2011, the NMa had to judge as to whether the admission of a num-
ber of growers to a producer organisation could be considered to be a 
concentration in the sense of Art. 27 of the Dutch Competition Act. To 
this end, the NMa had to verify whether the growers and the producer 
organisation together would form a single economic entity. In an infor-
mal opinion of 31 October 2011, the NMa concluded that there was no 
economic entity:
«The growers are autonomous and independent undertakings, and the fact that they 
direct their sales, or a significant part thereof, through the cooperative does not in my 
opinion change anything in principle. So that I believe that for the application of the 
Dutch Competition Act, they cannot in principle be designated as a part of one single 
economic entity under the leadership of the cooperative»100.
In the aforementioned informal opinion, the producer organisation 
concerned was not named. Nevertheless, identification is possible, be-

Kroniek Concentratiecontrole 2003 [Merger Control Chronicles], M&M, 2004, 101.
98 NMa Decision 19 November 2009 in case 6797/Tradition - WestVeg - Unistar - Brassica 
Group, marginal 10.
99 Tradition, WestVeg, Unistar and Brassica Group merged into Best of Four. It is noted here-
after in § 3.2.8 that, based on the own turnover, the proposed merger between Van Nature 
and Best of Four would not have had a reporting obligation. It is therefore natural to assume 
that the same applied to the merger between Tradition, WestVeg, Unistar and Brassica Group.
100 Informal opinion NMa 31 October 2011 in case 7285 [...], 2.
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cause in the informal opinion it is noted that the producer organisation 
in question «had received [...] requests from [...] individual growers of greenhouse 
vegetables to be admitted to the cooperative with effect from 1 January 2012». At 
the end of 2011, the agricultural press reported the transfer of 81 Cofor-
ta growers to FresQ101. Based on this report, it should be assumed that 
the informal opinion of 31 October 2011 concerns FresQ.

3.2.6. - Informal opinion 3 February 2012 (Versdirect.nl and 
BGB).

A few months after the informal opinion in the FresQ case, the NMa 
came up with another conclusion. Again, we are dealing with a pro-
posed concentration. From the informal opinion of 3 February 2012 in 
the Versdirect.nl and Best Growers Benelux (BGB) case, it is apparent 
that producers of primary agricultural products can certainly form a 
single economic entity with the producer organisations of which they 
are a member:
«A characteristic of the present cooperatives is combining members’ supply. Combin-
ing through the cooperative results in the total supply of the members appearing on 
the sales market through just one supplier. Thus the collective supply is the subject 
of the commercial policy and the market conduct of one single unit. That – in the 
case of [Party 1] – the cooperative itself is involved in the form of intermediation, 
does not in this case result in the “principals” (the separate [...]) conducting their 
own commercial policy when putting their products on the market individually in 
this mediation»102.
Versdirect.nl and BGB notified the NMa of the intended merger. In its 
decision of 27 February 2012, the NMa informed the parties that no 
permit is required to establish the concentration that is the subject of the 
notification. In the short-form decision, it is merely mentioned that «the 

101 See e.g.: FresQ: decision on the structure of Coforta growers still to be taken, can be 
consulted via: http://www.boerderij.nl/Home/Nieuws/2011/10/Fresq-besluit-over-structuur-Coforta-
telers-nog-nemen-AGD573938W/ (last consulted on 04 November 2017).
102 Informal opinion 3 February 2012 in case 7319 [...], 2. The names of the parties can be 
found via the case number. Versdirect.nl and Best Growers Benelux have notified their pro-
posed concentration. In the concentration decision with the same case number as the informal 
opinion, Versdirect.nl and Best Growers Benelux are mentioned by name. The ACM website 
refers to the informal opinion intended here.
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notified operation falls within the scope of the merger control regulated in chapter 5 
of the Dutch Competition Act»103. In view of the informal opinion, it should 
be assumed that Versdirect.nl and BGB have added the members’ turn-
over to their own turnover.

3.2.7. - Decision of 15 May 2012 (Bell peppers).

In this decision, the NMa established that in the period 30 May 2006 
to 13 February 2009, the CMO-recognised producer organisations 
Coöperatieve Veiling Zuidoost-Nederland U.A. (ZON), Coöperatie 
United West Growers U.A. (UWG) and Coöperatieve Rainbow Papri-
ka Telers U.A. (RPT) had made agreements about the price of bell 
peppers104. This is a complicated matter, in particular regarding the 
concept of undertaking105. The case is made even more complicated by 
the fact that the District Court of Rotterdam issued an interlocutory 
judgement twice which each time had consequences for the approach 
taken by the NMa.
In the decision of 15 May 2012, the NMa designated ZON, UWG and 
RPT as the «undertakings concerned», because they carry out economic 
activities106. The producer organisations are not designated as an as-
sociation of undertakings. Neither can it be deduced from the decision 
that the NMa is of the opinion that the members form a single economic 
entity with the cooperative of which they are members.
In the court proceedings, a discussion started about exactly which legal 
entities were involved with the infringement established by the ACM. 
After the ACM had substantiated, to the satisfaction of the court, which 
legal entities were concerned, the affected turnover was dealt with. The 
ACM was of the opinion that it could be deduced from the Finnboard 
judgment that in the calculation of the affected turnover, the turnover 
achieved by the members of the producer organisations could also be 
included. This argument was accepted by the court:

103 Decision NMa 27 February 2012 in case 7310/Versdirect.nl - Best Growers Benelux.
104 Decision NMa 15 May 2012 in case 7036/Peppers, marginals 158-163.
105 In this sense: P.v.F. Bos - m.J. PlomP, in Een gemengde sla van ondernemingsbegrip, toerekenbaar-
heid, beboeting en landbouwbeleid [A mixed salad of the concept of undertaking, accountability, fines and 
agricultural policy], M&M, 2013, 162.
106 Decision NMa 15 May 2012 in case 7036/Bell Peppers, marginals 13-31 and 204.
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«The court agrees with ACM that the considerations in the Finnboard judgment of 
the General Court make clear that the lack of a formal qualification as association 
of undertakings does not interfere with the use of the achieved turnover for the setting 
of fines by the sales companies for the benefit of the members affiliated with the coop-
eratives. The conditions for doing so are almost the same as in the Finnboard case:
- the sales companies [organisation E] and [organisation A] operate as a joint sales 
office for the members of [organisation L] and [organisation B] respectively. The 
growers who were affiliated with the mentioned cooperatives, had deliberately out-
sourced the sales and were obliged to market their bell peppers through the sales 
companies. To this end, they also had to join [organisation F] (100% parent of the 
sales companies referred to). These circumstances alone show that they were bound to 
the rules of [organisation L] and [organisation B] respectively;
- just as did Finnboard, these sales companies acted as contract party, but were not 
the owner of the products being traded, in this case bell peppers;
- [organisation L] and [organisation B] exclusively represented the interests of their 
members (also in terms of sales, see article 2 articles of association) and were in-
volved with agreement aimed at achieving a better (higher) bell peppers price for 
their members. The agreements were therefore made exclusively for the benefit of the 
member-growers;
- the own income’ from the cooperatives is out of proportion to the sales value, as 
struck by the cartel;
- moreover, the articles of association of both cooperatives show that they were able 
to bind their members. All members are obliged to adhere strictly to the cooperative’s 
articles of association, the regulations and decisions, under penalty of sanctions and/
or disqualification from membership»107.
On account of the aforementioned interlocutory judgment, the ACM 
reduced the imposed fines by the decision of 10 June 2016. The fines 
were further reduced due to the poor financial situation of the fined 
producer organisations. Although the assets were nil to very limited, the 
ACM considered there was still room for a fine. In the opinion of ACM, 
«financial soundness in a broad sense» could after all be assumed. In view 
of this, the ACM deemed it to be reasonable that the producer organ-

107 District Court of Rotterdam 9 July 2015 (Bell Peppers) case ROT 13/247, 13/248, 13/249, 
13/250, 13/251, 13/252, 13/5771, 13/5772, 13/5774, ECLI:NL:RBROT:2015:4885, par. 
6.2. See further: Court 14 May 1998 (Finnboard) case T-338/94, ECLI:EU:T:1998:99, pars. 
273-280, as upheld by the ECJ 16 November 2000 (Finnboard) case C-298/98, ECLI:EU: 
C:2000:634, par. 63 et seq.
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Coöperatieve Veiling Zuidoost-Nederland U.A. (ZON), Coöperatie 
United West Growers U.A. (UWG) and Coöperatieve Rainbow Papri-
ka Telers U.A. (RPT) had made agreements about the price of bell 
peppers104. This is a complicated matter, in particular regarding the 
concept of undertaking105. The case is made even more complicated by 
the fact that the District Court of Rotterdam issued an interlocutory 
judgement twice which each time had consequences for the approach 
taken by the NMa.
In the decision of 15 May 2012, the NMa designated ZON, UWG and 
RPT as the «undertakings concerned», because they carry out economic 
activities106. The producer organisations are not designated as an as-
sociation of undertakings. Neither can it be deduced from the decision 
that the NMa is of the opinion that the members form a single economic 
entity with the cooperative of which they are members.
In the court proceedings, a discussion started about exactly which legal 
entities were involved with the infringement established by the ACM. 
After the ACM had substantiated, to the satisfaction of the court, which 
legal entities were concerned, the affected turnover was dealt with. The 
ACM was of the opinion that it could be deduced from the Finnboard 
judgment that in the calculation of the affected turnover, the turnover 
achieved by the members of the producer organisations could also be 
included. This argument was accepted by the court:

103 Decision NMa 27 February 2012 in case 7310/Versdirect.nl - Best Growers Benelux.
104 Decision NMa 15 May 2012 in case 7036/Peppers, marginals 158-163.
105 In this sense: P.v.F. Bos - m.J. PlomP, in Een gemengde sla van ondernemingsbegrip, toerekenbaar-
heid, beboeting en landbouwbeleid [A mixed salad of the concept of undertaking, accountability, fines and 
agricultural policy], M&M, 2013, 162.
106 Decision NMa 15 May 2012 in case 7036/Bell Peppers, marginals 13-31 and 204.

Diritto agroalimentare - n. 2 - 2018

The agricultural cooperative and its members

«The court agrees with ACM that the considerations in the Finnboard judgment of 
the General Court make clear that the lack of a formal qualification as association 
of undertakings does not interfere with the use of the achieved turnover for the setting 
of fines by the sales companies for the benefit of the members affiliated with the coop-
eratives. The conditions for doing so are almost the same as in the Finnboard case:
- the sales companies [organisation E] and [organisation A] operate as a joint sales 
office for the members of [organisation L] and [organisation B] respectively. The 
growers who were affiliated with the mentioned cooperatives, had deliberately out-
sourced the sales and were obliged to market their bell peppers through the sales 
companies. To this end, they also had to join [organisation F] (100% parent of the 
sales companies referred to). These circumstances alone show that they were bound to 
the rules of [organisation L] and [organisation B] respectively;
- just as did Finnboard, these sales companies acted as contract party, but were not 
the owner of the products being traded, in this case bell peppers;
- [organisation L] and [organisation B] exclusively represented the interests of their 
members (also in terms of sales, see article 2 articles of association) and were in-
volved with agreement aimed at achieving a better (higher) bell peppers price for 
their members. The agreements were therefore made exclusively for the benefit of the 
member-growers;
- the own income’ from the cooperatives is out of proportion to the sales value, as 
struck by the cartel;
- moreover, the articles of association of both cooperatives show that they were able 
to bind their members. All members are obliged to adhere strictly to the cooperative’s 
articles of association, the regulations and decisions, under penalty of sanctions and/
or disqualification from membership»107.
On account of the aforementioned interlocutory judgment, the ACM 
reduced the imposed fines by the decision of 10 June 2016. The fines 
were further reduced due to the poor financial situation of the fined 
producer organisations. Although the assets were nil to very limited, the 
ACM considered there was still room for a fine. In the opinion of ACM, 
«financial soundness in a broad sense» could after all be assumed. In view 
of this, the ACM deemed it to be reasonable that the producer organ-

107 District Court of Rotterdam 9 July 2015 (Bell Peppers) case ROT 13/247, 13/248, 13/249, 
13/250, 13/251, 13/252, 13/5771, 13/5772, 13/5774, ECLI:NL:RBROT:2015:4885, par. 
6.2. See further: Court 14 May 1998 (Finnboard) case T-338/94, ECLI:EU:T:1998:99, pars. 
273-280, as upheld by the ECJ 16 November 2000 (Finnboard) case C-298/98, ECLI:EU: 
C:2000:634, par. 63 et seq.
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isations would demand a «significant contribution» from their still active 
members. The producer organisations have in the meantime accepted 
this decision108.

3.2.8. - Decision of 22 December 2015 (Van Nature and Best 
of Four).

In the decision of 22 December 2015, the ACM concluded that the 
CMO-recognised producer organisations Van Nature and Best of Four 
could merge. In the short-form decision, the ACM reports that after an 
investigation, it was established that the notified operation falls within 
the scope of the merger control regulated in chapter 5 of the Dutch 
Competition Act. This means that the turnover thresholds mentioned 
in Art. 29 paragraph 1 of the Dutch Competition Act were exceeded. 
Unfortunately, the decision does not report the turnover data of the pro-
ducer organisations concerned. Enquiries have indicated that in their 
merger notifications, both producer organisations had added the turn-
over of their members to their own turnover. If only the own turnover 
had been taken into consideration, the proposed concentration would 
have had no notification obligation. So the fact that the ACM concludes 
that there is a concentration with a notification obligation, implies that 
together with Van Nature and Best of Four respectively, the members 
form a single economic entity. This is therefore comparable with the sit-
uation in the informal opinion in the Versdirect.nl and BGB case. This 
approach is also obvious. After all, Van Nature is the successor in title 
of Versdirect.nl and BGB.

3.2.9. - ACM «Guidance» 17 June 2017 (CNB).

The letter from the ACM in the flower bulb case is very brief and does 
not contain any substantial information. It can only be deduced from 
the communications from CNB referred to in the introduction to this 
article that it is the intention that the «sales company» and the associat-

108 Decision ACM 10 June 2016 (Bell Peppers) case 7036, marginals 33-39.
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ed growers will form a single economic entity. In this light, the «guid-
ance» will have to be understood to mean that the ACM takes a positive 
stance on this.

3.2.10. - Conclusion regarding the single economic entity.

When considering the decisions and informal opinions of the NMa/
ACM, then in the f irst instance, there does not appear to be an 
unambiguous answer as to whether producers of primary agricul-
tural products may form a single economic entity with their produc-
er organisations. The guidance from the Dutch State Secretary of 
Economic Affairs ref lects this ambiguity. Yet the conclusion must 
be that the answer to the aforementioned question should be in the 
aff irmative.
In the FCDF - De Kievit case, the NMa has clearly made an in-
correct analysis. First of all, the termination option. The fact that a 
producer of primary agricultural products can terminate the mem-
bership of his agricultural cooperative is irrelevant. After all, agents 
can also terminate the granted assignment and employees can hand 
in their notice. Yet during the term of their assignment or employ-
ment contract, they can form a single economic entity with their cli-
ent or employer. In this context, it should be noted that a producer 
should have a reasonable exit option. After all, that external aspect 
does not form a part of the single economic entity, but should be 
verif ied against the cartel prohibition. The «Genossenschaftsprivileg» 
is relevant in this respect. Secondly, the power of control. The fact 
that an individual dairy farmer cannot exert an inf luence on the 
policy of the dairy cooperative, clearly indicates that it is not the 
individual dairy farmer, but the dairy cooperative that defines the 
market policy. In the same way as a parent company defines the 
market policy of the entire group its head of.
In the two decisions in the The Greenery - Fruitmasters case, men-
tion is indeed made of (statutory) obligations resting with the mem-
bers of a recognised producer organisation, but the scope of these 
obligations is not discussed. In the decisions, the NMa appears to 
take the position that the members can operate independently with 
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108 Decision ACM 10 June 2016 (Bell Peppers) case 7036, marginals 33-39.

Diritto agroalimentare - n. 2 - 2018

The agricultural cooperative and its members

ed growers will form a single economic entity. In this light, the «guid-
ance» will have to be understood to mean that the ACM takes a positive 
stance on this.

3.2.10. - Conclusion regarding the single economic entity.

When considering the decisions and informal opinions of the NMa/
ACM, then in the f irst instance, there does not appear to be an 
unambiguous answer as to whether producers of primary agricul-
tural products may form a single economic entity with their produc-
er organisations. The guidance from the Dutch State Secretary of 
Economic Affairs ref lects this ambiguity. Yet the conclusion must 
be that the answer to the aforementioned question should be in the 
aff irmative.
In the FCDF - De Kievit case, the NMa has clearly made an in-
correct analysis. First of all, the termination option. The fact that a 
producer of primary agricultural products can terminate the mem-
bership of his agricultural cooperative is irrelevant. After all, agents 
can also terminate the granted assignment and employees can hand 
in their notice. Yet during the term of their assignment or employ-
ment contract, they can form a single economic entity with their cli-
ent or employer. In this context, it should be noted that a producer 
should have a reasonable exit option. After all, that external aspect 
does not form a part of the single economic entity, but should be 
verif ied against the cartel prohibition. The «Genossenschaftsprivileg» 
is relevant in this respect. Secondly, the power of control. The fact 
that an individual dairy farmer cannot exert an inf luence on the 
policy of the dairy cooperative, clearly indicates that it is not the 
individual dairy farmer, but the dairy cooperative that defines the 
market policy. In the same way as a parent company defines the 
market policy of the entire group its head of.
In the two decisions in the The Greenery - Fruitmasters case, men-
tion is indeed made of (statutory) obligations resting with the mem-
bers of a recognised producer organisation, but the scope of these 
obligations is not discussed. In the decisions, the NMa appears to 
take the position that the members can operate independently with 



336

Diritto agroalimentare - n. 2 - 2018

Eric Janssen

respect to the recognised producer organisation of which they are a member, 
among other things because they can choose their own distribution chan-
nel109. This may be motivated by the fact that The Greenery and Fruitmas-
ters have themselves informed the NMa «that all suppliers of fruit can switch 
in the short-term from the cooperative distribution channel to an alternative distribution 
method»110. Just as in the FCDF - De Kievit case, for which the decision was 
undoubtedly still fresh in the memory of the NMa, in the The Greenery and 
Fruitmasters case the emphasis is also laid on the existing exit option for the 
growers. As mentioned above, this aspect is irrelevant for the question as 
to whether a producer forms a single economic entity with his agricultural 
cooperative during the term of his membership.
In the bell peppers case, the emphasis was on agreements that the producer 
organisations had made with each other. The NMa did not need to quali-
fy the relationship between the producer organisations and their members. 
The decision of 15 May 2012 solely reports that the CMO rules allow «grow-
ers of bell peppers to combine their production in recognised producer organisations (POs) 
and associations of producer organisations (APOs)»111. The members only entered 
the picture during the court proceedings. The ACM wanted to include the 
members’ turnover in the calculation of the basic amount of the fine. To this 
end, the ACM relied on the Finnboard judgment and not on the existence 
of a single economic entity between the bell pepper growers and their agri-
cultural cooperative. This is quite remarkable. The circumstances pleaded 
within the framework of the Finnboard judgment point to the existence of 
such a single economic entity.
Then the two informal opinions of the NMa. In both cases, we are deal-
ing with CMO-recognised producer organisations. Why then two totally 
different opinions? Neither of the opinions contain any information on this 
point. It should be considered that an informal opinion of the NMa/ACM 
is largely based on the information submitted by the applicant. It cannot be 
excluded that FresQ itself took the position that its members were independ-
ent undertakings. This is an understandable point of view in the light of the 
decisions of the NMa in the cases FCDF - De Kievit and The Greenery 

109 Decision NMa 16 September 1999 in case 1427/The Greenery - Fruitmasters, marginals 
19, 45 and decision NMa 16 April 2003 in case 3230/The Greenery - Fruitmasters 2, mar-
ginals 40-43 and footnote 100.
110 Decision NMa 16 April 2003 in case 3230/The Greenery - Fruitmasters 2, marginal 67.
111 Decision NMa 15 May 2012 in case 7036 / Peppers, marginals 57 and 167.
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- Fruitmasters. Moreover, FresQ was also involved in the bell peppers case 
when it requested an opinion form the NMa. Apparently, in that case FresQ 
had taken the position that it did not have tight control over the sales of the 
products that were being produced by its members, so that some members 
«conducted themselves autonomously on the market»112. What FresQ meant by this 
can be deduced from the Netherlands/Commission judgment. According 
to this judgment, FresQ had allowed some of its large growers to second 
sales staff to FresQ subsidiaries. A seconded sales employee took exclusive 
care of the sales of the products of the grower who had seconded him and he 
followed his instructions exclusively113. This may explain why in the informal 
opinion of 31 October 2011, the NMa concluded that the FresQ growers 
were «autonomous and independent undertakings».
On the other hand, Versdirect.nl and Best Growers Benelux will undoubt-
edly have explained, using the CMO rules, that they were in control of the 
sales of the products that were being produced by their members. Based 
on this, the NMa concluded that Versdirect.nl and Best Growers Benelux 
formed a single economic entity together with their members. This ap-
proach is followed in the decisions in the case Tradition, WestVeg, Unistar 
and Brassica-Group and the case Van Nature and Best of Four, as well as in 
the «guidance» to CNB.
Thus the central theme is that in case the CMO rules, in particular in the 
fruit and vegetables sector, are strictly observed, the producers of prima-
ry agricultural products and their agricultural cooperative form a single 
economic entity. This interpretation is supported by the opinion of Advo-
cate-General Wahl in the French chicory case:
«Practices adopted within a PO or APO which is in fact in charge of managing the pro-
duction and marketing of its members’ products are comparable to those adopted within 
a company or group presenting itself, on the market in question and given the particular 
features of the agricultural market, as a single economic entity. Such “internal” practices 
are not subject to the application of competition law. In such a configuration, the farmers 
represented no longer have any control, for the purpose of selling their products, over negoti-
ations on products or prices [...]»114.

112 District Court of Rotterdam 9 July 2015 (Bell Peppers) case ROT 13/247, 13/248, 13/249, 
13/250, 13/251, 13/252, 13/5771, 13/5772, 13/5774, ECLI:NL:RBROT:2015:4885, par. 3.2.
113 ECJ 6 November 2014 (Netherlands / Commission) case C-610/13, ECLI:EU:C:2014:2349, 
par. 68.
114 Opinion A-G Wahl 6 April 2017 (French chicory) case C-671/15, ECLI:EU:C:2017:281, 
marginal 101.



337

Diritto agroalimentare - n. 2 - 2018

Eric Janssen

respect to the recognised producer organisation of which they are a member, 
among other things because they can choose their own distribution chan-
nel109. This may be motivated by the fact that The Greenery and Fruitmas-
ters have themselves informed the NMa «that all suppliers of fruit can switch 
in the short-term from the cooperative distribution channel to an alternative distribution 
method»110. Just as in the FCDF - De Kievit case, for which the decision was 
undoubtedly still fresh in the memory of the NMa, in the The Greenery and 
Fruitmasters case the emphasis is also laid on the existing exit option for the 
growers. As mentioned above, this aspect is irrelevant for the question as 
to whether a producer forms a single economic entity with his agricultural 
cooperative during the term of his membership.
In the bell peppers case, the emphasis was on agreements that the producer 
organisations had made with each other. The NMa did not need to quali-
fy the relationship between the producer organisations and their members. 
The decision of 15 May 2012 solely reports that the CMO rules allow «grow-
ers of bell peppers to combine their production in recognised producer organisations (POs) 
and associations of producer organisations (APOs)»111. The members only entered 
the picture during the court proceedings. The ACM wanted to include the 
members’ turnover in the calculation of the basic amount of the fine. To this 
end, the ACM relied on the Finnboard judgment and not on the existence 
of a single economic entity between the bell pepper growers and their agri-
cultural cooperative. This is quite remarkable. The circumstances pleaded 
within the framework of the Finnboard judgment point to the existence of 
such a single economic entity.
Then the two informal opinions of the NMa. In both cases, we are deal-
ing with CMO-recognised producer organisations. Why then two totally 
different opinions? Neither of the opinions contain any information on this 
point. It should be considered that an informal opinion of the NMa/ACM 
is largely based on the information submitted by the applicant. It cannot be 
excluded that FresQ itself took the position that its members were independ-
ent undertakings. This is an understandable point of view in the light of the 
decisions of the NMa in the cases FCDF - De Kievit and The Greenery 

109 Decision NMa 16 September 1999 in case 1427/The Greenery - Fruitmasters, marginals 
19, 45 and decision NMa 16 April 2003 in case 3230/The Greenery - Fruitmasters 2, mar-
ginals 40-43 and footnote 100.
110 Decision NMa 16 April 2003 in case 3230/The Greenery - Fruitmasters 2, marginal 67.
111 Decision NMa 15 May 2012 in case 7036 / Peppers, marginals 57 and 167.

Diritto agroalimentare - n. 2 - 2018

The agricultural cooperative and its members

- Fruitmasters. Moreover, FresQ was also involved in the bell peppers case 
when it requested an opinion form the NMa. Apparently, in that case FresQ 
had taken the position that it did not have tight control over the sales of the 
products that were being produced by its members, so that some members 
«conducted themselves autonomously on the market»112. What FresQ meant by this 
can be deduced from the Netherlands/Commission judgment. According 
to this judgment, FresQ had allowed some of its large growers to second 
sales staff to FresQ subsidiaries. A seconded sales employee took exclusive 
care of the sales of the products of the grower who had seconded him and he 
followed his instructions exclusively113. This may explain why in the informal 
opinion of 31 October 2011, the NMa concluded that the FresQ growers 
were «autonomous and independent undertakings».
On the other hand, Versdirect.nl and Best Growers Benelux will undoubt-
edly have explained, using the CMO rules, that they were in control of the 
sales of the products that were being produced by their members. Based 
on this, the NMa concluded that Versdirect.nl and Best Growers Benelux 
formed a single economic entity together with their members. This ap-
proach is followed in the decisions in the case Tradition, WestVeg, Unistar 
and Brassica-Group and the case Van Nature and Best of Four, as well as in 
the «guidance» to CNB.
Thus the central theme is that in case the CMO rules, in particular in the 
fruit and vegetables sector, are strictly observed, the producers of prima-
ry agricultural products and their agricultural cooperative form a single 
economic entity. This interpretation is supported by the opinion of Advo-
cate-General Wahl in the French chicory case:
«Practices adopted within a PO or APO which is in fact in charge of managing the pro-
duction and marketing of its members’ products are comparable to those adopted within 
a company or group presenting itself, on the market in question and given the particular 
features of the agricultural market, as a single economic entity. Such “internal” practices 
are not subject to the application of competition law. In such a configuration, the farmers 
represented no longer have any control, for the purpose of selling their products, over negoti-
ations on products or prices [...]»114.

112 District Court of Rotterdam 9 July 2015 (Bell Peppers) case ROT 13/247, 13/248, 13/249, 
13/250, 13/251, 13/252, 13/5771, 13/5772, 13/5774, ECLI:NL:RBROT:2015:4885, par. 3.2.
113 ECJ 6 November 2014 (Netherlands / Commission) case C-610/13, ECLI:EU:C:2014:2349, 
par. 68.
114 Opinion A-G Wahl 6 April 2017 (French chicory) case C-671/15, ECLI:EU:C:2017:281, 
marginal 101.
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4. - The single economic entity in the agriculture sector.

4.1. - Introduction.

It was observed above that the CMO rules in the fruit and vegetables 
sector ensure that producers of primary agricultural products form a 
single economic entity together with their agricultural cooperative. 
That means that it needs to be verified which circumstances cause a 
single economic entity to be established between producers and a pro-
ducer organisation in the fruit and vegetables sector.

4.2. - Recognised producer organisations in the fruit and 
vegetables sector.

The core activity of a recognised producer organisation in the fruit 
and vegetables sector consist according to Art. 11 paragraph 1 Reg. 
2017/891 of «the concentration of supply and the placing on the market of the 
products of its members for which it is recognised»115. Moreover, a recognised 
producer organisation on grounds of Art. 160 Reg. 1308/2013 is also 
obliged to plan the production of its members.
From the France/Commission judgment, it follows that a recognised 
producer organisation can only carry out the core activity referred to if 
«une partie significative de la production des membres est vendue par l’intermédiaire de 
l’organisation de producteurs» [a significant part of the members’ production is 
sold through the producer organisation]116. In other words, the members 
of a recognised producer organisation are therefore obliged to sell a «sig-
nificant proportion» of their production through the intermediation of their 
producer organisation. Producer organisations can only allow members to 

115 Regulation 2017/891, supplementing Regulation (EU) no. 1308/2013 of the European 
Parliament and of the Council with regard to the fruit and vegetables and processed fruit 
and vegetables sectors and supplementing Regulation (EU) no 1306/2013 of the European 
Parliament and of the Council with regard to penalties to be applied in those sectors and 
amending Commission Implementing Regulation (EU) no 543/2011 of the Commission, OJ 
EC 2017 L 138/4.
116 Court 30 September 2009 (France - Commission) case T-432/07, ECLI:EU:T:20 09:373, 
par. 54 and Court 16 September 2013 (Netherlands/Commission) in case T-343/11, 
ECLI:EU:T:2013:468, par. 151. The latter ruling was upheld on appeal. In this context, see 
also Art. 160 2nd paragraph Reg. 1308/2013.
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sell products outside the producer organisation under strict conditions117.
According to the Court, the term «placing on the market» means that the 
producer organisation must sell the products, select the sales channel and, 
unless the sales are done through an auction, to negotiate with buyers 
about quantities and prices. This rule has now been codified in Art. 11 
paragraph 1 Reg. 2017/891. The members may not get involved with these 
sales. Such involvement would detract from the control that recognised 
producer organisations should have over the sales. In the Netherlands, this 
has been further elaborated on in the Implementing Regulation CMO 
fruit and vegetables 2017118. 
The CMO rules say nothing about the distribution of the sales proceeds as 
such. However, it should be considered that recognised producer organisa-
tions in the fruit and vegetables sector should aim to «stabilise producer pric-
es»119. This objective will not be realised, or at least only to a lesser extent, if 
members are treated differently in equivalent cases. Reference can be made 
in this context to the Batavia judgment. In this case, the Productschap Tu-
inbouw [Horticultural Marketing Board] had withdrawn Batavia’s recog-
nition as a producer organisation. One of the reasons for this was that one 
of the members of Batavia, who was also a board member, defined different 
sales prices and conditions for his own products than for the products of oth-
er members who also grew greenhouse vegetables120. This aspect was also 
considered in the FresQ case. According to the College van Beroep voor 
het bedrijfsleven [Trade and Industry Appeals Tribunal], the CMO 
rules mean that «affiliated growers reaching a mutual agreement about the price 
is incompatible with (only) one of them subsequently benefiting from the sales price 
that the producer organisation is able to obtain for the products»121. 

117 See: Art. 12 Reg. 2017/891.
118 Regulation of the State Secretary of Economic Affairs of 5 July 2017, no. WJZ/17108187, 
regulating the execution of the common organisation of markets for fruit and vegetables, 
Stcrt. 2017 39552.
119 Art. 160 1st paragraph in conjunction with Art. 152 paragraph 1 sub a under iii Reg. 
1308/2013.
120 Letter from the Horticultural Marketing Board of 25 May 2010. This letter has not been 
published, but is manifest from the judgment of the interim injunction judge of the Trade 
and Industry Appeals Tribunal of 22 June 2010 (Batavia) case AWB 10/298, ECLI:NL: 
CBB:2010:BN0348. In the court proceedings, the withdrawal of the recognition of Batavia 
was upheld. Judgment of Trade and Industry Appeals Tribunal of 6 September 2013 (Batavia) 
case AWB 11/1086, 12/529, 12/592 to 12/595, ECLI:NL:CBB:2013:103. 
121 Trade and Industry Appeals Tribunal 25 July 2017 (FresQ) case 15/7, ECLI:NL:CBB:2017: 
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par. 54 and Court 16 September 2013 (Netherlands/Commission) in case T-343/11, 
ECLI:EU:T:2013:468, par. 151. The latter ruling was upheld on appeal. In this context, see 
also Art. 160 2nd paragraph Reg. 1308/2013.
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sell products outside the producer organisation under strict conditions117.
According to the Court, the term «placing on the market» means that the 
producer organisation must sell the products, select the sales channel and, 
unless the sales are done through an auction, to negotiate with buyers 
about quantities and prices. This rule has now been codified in Art. 11 
paragraph 1 Reg. 2017/891. The members may not get involved with these 
sales. Such involvement would detract from the control that recognised 
producer organisations should have over the sales. In the Netherlands, this 
has been further elaborated on in the Implementing Regulation CMO 
fruit and vegetables 2017118. 
The CMO rules say nothing about the distribution of the sales proceeds as 
such. However, it should be considered that recognised producer organisa-
tions in the fruit and vegetables sector should aim to «stabilise producer pric-
es»119. This objective will not be realised, or at least only to a lesser extent, if 
members are treated differently in equivalent cases. Reference can be made 
in this context to the Batavia judgment. In this case, the Productschap Tu-
inbouw [Horticultural Marketing Board] had withdrawn Batavia’s recog-
nition as a producer organisation. One of the reasons for this was that one 
of the members of Batavia, who was also a board member, defined different 
sales prices and conditions for his own products than for the products of oth-
er members who also grew greenhouse vegetables120. This aspect was also 
considered in the FresQ case. According to the College van Beroep voor 
het bedrijfsleven [Trade and Industry Appeals Tribunal], the CMO 
rules mean that «affiliated growers reaching a mutual agreement about the price 
is incompatible with (only) one of them subsequently benefiting from the sales price 
that the producer organisation is able to obtain for the products»121. 

117 See: Art. 12 Reg. 2017/891.
118 Regulation of the State Secretary of Economic Affairs of 5 July 2017, no. WJZ/17108187, 
regulating the execution of the common organisation of markets for fruit and vegetables, 
Stcrt. 2017 39552.
119 Art. 160 1st paragraph in conjunction with Art. 152 paragraph 1 sub a under iii Reg. 
1308/2013.
120 Letter from the Horticultural Marketing Board of 25 May 2010. This letter has not been 
published, but is manifest from the judgment of the interim injunction judge of the Trade 
and Industry Appeals Tribunal of 22 June 2010 (Batavia) case AWB 10/298, ECLI:NL: 
CBB:2010:BN0348. In the court proceedings, the withdrawal of the recognition of Batavia 
was upheld. Judgment of Trade and Industry Appeals Tribunal of 6 September 2013 (Batavia) 
case AWB 11/1086, 12/529, 12/592 to 12/595, ECLI:NL:CBB:2013:103. 
121 Trade and Industry Appeals Tribunal 25 July 2017 (FresQ) case 15/7, ECLI:NL:CBB:2017: 
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It is very important for the producer organisations that they have tight 
control over the sales. If this control is lacking, producer organisations 
are at risk of losing their recognition. This can subsequently have con-
sequences for any CMO subsidies that they have received122. Partly in 
view of this, it is clearly the intention of the European legislator that 
producer organisations check whether their members fulfil their CMO 
obligations. According to Art. 153 Reg. 1308/2013, these obligations 
should be included in the articles of association of the producer organi-
sations. Moreover, the articles of association must provide for sanctions 
that can be imposed on members if they violate their statutory obliga-
tions. For this reason, the members need to be checked on by the pro-
ducer organisation, which is prescribed by Articles 13 and 14 of the 
Dutch Implementing Regulation CMO fruit and vegetables 2017.
Finally, there are also specific exit rules. On the basis of Art. 6 Regu-
lation 2017/891, members can terminate their membership of a pro-
ducer organisation with a period of notice of no more than six months. 
There is a condition however that the membership must have lasted at 
least one year. This regulation is further detailed in Art. 7 of the Dutch 
Implementing Regulation CMO fruit and vegetables 2017. In the Neth-
erlands, termination can only be done with effect from 1 January. The 
duration of the period of notice, which producer organisations must de-
fine in their own articles of association, is a minimum of three months 
and a maximum of six months.

4.3. - Non-recognised agricultural cooperatives and their 
members as a single economic entity.

Producer organisations in the fruit and vegetables sector do not form a 
single economic entity with their members «because of» the recognition. 
The recognition solely ensures that the competition rules, if applicable, 
are set aside by the CMO rules, as recently ruled by the Court of Justice 
in the French chicory case. This means that the articles of association 
of an agricultural cooperative are not the only basis to establish a single 

122 See on the importance of control over sales: H.C.E.P.J. Janssen, in Producentenorganisaties in 
de groenten en fruitsector en het belang van regie over de afzet [Producer organisations in the fruit and vegeta-
bles sector and the importance of control over sales], SEW, 2015, 76.
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economic entity. This is also logical. After all, agents and employees do 
form a single economic entity on the basis of a contract with their client 
or employer respectively. A single economic entity does not therefore 
necessarily have to be an (agricultural) cooperative. A private limited 
company is also a possibility. In this light, the fact that CNB uses a «sales 
company» to shape the single economic entity is not strange.
When shaping a single economic entity, the external component should 
first be considered. This means (I) that producers of primary agricultur-
al products may only be bound to the single economic entity as long as 
necessary for the proper operation of the single economic entity. Subse-
quently, for the internal component it is important that (II) the market 
conduct of the participating entities is the market conduct of a single 
entity, (III) that there is one entity that checks other entities, and (IV) 
that the participating entities have identical interests.
If the aforementioned four elements are set against the CMO rules, we 
arrive at the following diagram:

Measure Reference

I 1 The producer becomes a mem-
ber of the SEE for an indefinite 
period

Art. 6 Reg. 2017/891

2 Exclusivity during membership Art. 153 Reg. 1308/2013

3 Termination of membership 1x 
per year

Art. 6 Reg. 2017/891 Art. 7 Reg. 
CMO G&F

II 4 The SEE plans the production, 
bundles the supply and places 
the products of its members on 
the market

Art. 152 Reg. 1308/2013 Art. 
160 Reg. 1308/2013 Art. 11 Reg. 
2013/891

5 Sale of the entire production by 
the SEE

Art. 160 Reg. 1308/013

6 The producer cannot sell his 
own products himself, unless 
prior exemption from the SEE is 
obtained

Art. 11 Reg. 2017/891 Art. 12 
Reg. 2017/891 Art. 25 Reg. CMO 
G&F
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7 SEE is an autonomous market 
party

Opinion A-G in the French chico-
ry case par 101

8 SEE decides on the sales condi-
tions

Art. 11 Reg. 2017/891 Art. 21 
Reg. CMO G&F

9 SEE sells the products in its own 
name

Art. 160 Reg. 2017/891

10 The producer cannot buy his 
products back

Art. 145 Reg. 543/2011

III 11 The producer presents himself 
as part of the SEE

Art. 10 Reg. CMO G&F

12 The producer must provide the 
SEE with information

Art. 153 Reg. 1308/2013 Art. 14 
Reg. CMO G&F

13 The SEE can check on the pro-
ducers

Art. 13 Reg. CMO G&F Art. 14 
Reg. CMO G&F

14 The SEE can impose sanctions Art. 153 Reg. 1308/2013 Art. 15 
Reg. CMO G&F

IV 15 The producers participate in 
the sales proceeds on an equal 
footing

Art. 152 paragraph 1 sub a under 
iii Reg. 1308/2017

SEE: Single economic entity
Reg. CMO G&F: Dutch Implementing Regulation CMO fruit and vegetables
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The measures mentioned in the diagram may be included in the articles 
of association or in a contract. It is a well-known fact that paper alone is 
cheap. A legal structure can be perfectly «competition-proof» on paper. If it 
is different in practice, producers of primary agricultural products and 
their agricultural cooperatives still run the risk of violating the cartel 
prohibition. It is therefore of vital importance that a real check be made 
that the members do not jeopardise the single economic entity. Any 
violations must be seriously punished.

5. - Conclusion.

Competition law in the agricultural sector is a particular «scholarly-sci-
ence». In daily practice, it often proves to be difficult to apply the com-
petition rules in accordance with the CAP. Certainly if the rules con-
tradict each other. Governments and competition authorities repeatedly 
attempt to create transparency. This does not usually clarify the sub-
ject matter. The guidance that the Dutch State Secretary of Economic 
Affairs sent to the House of Representatives in 2015 is – unfortunately 
– a clear example of this. The confusion thus created has enormous 
consequences. For instance, producers of primary agricultural products 
distrust working together. The idea is that any cooperation is in conflict 
with the competition rules. This delays essential innovation.
This article has explained that producers of primary agricultural prod-
ucts within a single economic entity are quite capable of working togeth-
er without acting in conflict with the cartel prohibition. After all, the 
cartel prohibition is not applicable to internal situations. When shaping 
a single economic entity, they can use the rules that are applicable to 
recognised producer organisations in the fruit and vegetables sector. In 
this sector cooperation among producers has taken place for more than 
100 years, since 1966 under the flag of a CMO. The introduction of the 
competition rules has not changed anything in this respect. So, as is 
common knowledge, it is best to follow a good example!
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